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THE 


PREFACE. 


HERE is no Branch of the Law, 
which is more neceſſary to be explained 
10 the Pablick, and in which the Generality 
of Mankind is more freguemiy concerned, 
than in that which relates to Laft Wills and 
Teftaments : \ Since every Man, and even 
Woman, at one Time or — of their Lives, 
are liable to act in it, either as Teſtator, 
Executor, Adminiſtrator, Legatee, or Next» 
of-kin to ſome deceaſed Perſon. 


And this Part of Knowledge in the Law, 
concerning Mils, Executorſhips, &c. is ftil 
More neceſſar „, as100 frequently, either thro 
Dilatorineſs, unreaſonable Puſulanimity, ſud- 
den Ilineſs, Variation in Circumſtances, whe- 


ther by new Acquiſitions, or unexpected 

Loſſes, Changes in Families, or other Means, 

it happens, that the making of a Will is 

left to be the Work of a Maw; laſt Hours ; 

whey be can ſeldom bave that — 
pans” 


iv. 


1 


The PREFACE. 
make a proper Diſpoſition of his Effefs, 
which in Health he would have ſougbt, aud 
eaſily might bave obtained. 


At ſuch a Time, the Want of knowing 
the Nature of a Teſtament, the Power of a 
Teſtator over his Property, the proper Man- 
ner of diſpoſing of it, and the Method of 
executing a fill, or by what Magns a for- 
mer Will may be revoked, has often proved 


fatal to Families. A ſpendthrift Heir or an 


undeſerving Wiſe, has frequently carried 
away the. greateft Part of the'. Deceaſed's 
Property, and. lejs the younger Children help- 
leſs, and perhaps intirely unprovided- for ; 
and a Fortune which has been gained by In- 
duſtry, un Frugality, with a View of pro. 
viding for thoſe. very Children, which bave 
been thus left. at the Mercy of the Unwortby, 
has been.'\ſquandered away in Luxury and 
Riot. In Rinne be 


It is moreover neceſſary ſor a Perſon to 
know bow the Law will diſpoſe of bis Eftate 
in Caſe be ſhould make no Will. For, al. 
though it is not our Intent, to make People 
indifferent in relation to an Act ſo neceſſary 
#0 be ſet about,” aud that iu good Health 
and Spirits, while a Perſon knows what he 
does, and bow to att in ſo arduous an 
fair, as is that of diſcrertiy diſpoſing of 
what it hat been the Buſineſs'\of bis whole 
Life, to get together, for the Sake, uſually, 


F tboſe who come after him; yet, it muſt be 
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cunſeſſed, that, generally ſpeaking, the Lau 
makes a better Will for the Deceaſed, than 
he would perhaps have made for bimſelf, 
bad be arove it off to bis laſt Hours; which is 
too often done, as we have obſerved above. 
For the Law, in Caſe of an Inteſtate, makes 
ſuch a Will for bim, as it ſuppoſes every 
good. Man, in perfect Harmony: with his Fa- 
mily would have made: And it is often beſt, 
for this Reaſon, for the Peace and Good of a 
Family, that a Man, when be finds he has 
not Time, or. an honeſt Practiſer, or Friend 
at Hand, to conſult with, to leave his For- 
tune to the Diſtribution the Law will make : 
Unleſs in ſome particular Caſes; as, where 
there are Infants, or Perſons of weak Capa- 
cities, to be provided for; Spendthriſts or 
Prodigals.to be curbed ; or large Fortunes are 
left, which it may be neceſſary to limit over 
to others upon Contingencies... _ 


The Executor aud Adminiſtrator fand 
in no leſs Need of Aſſiſtance in the Execu- 
tion of their Offices. There is uo Branch 
of our Law that calls upon the Legiſlature 
for Amendment, more than that which re- 
lates to Executors and Adminiſtrators. A 
navi ſo. Executor or Adminiſtrator can, iu 
many Cafes, cheat with Impunity ; whilſt 
an honeſt. one is ſcarcely ever ſafe : Is it 
not then highly requiſite, that all ſuch ſhould 
be acquainted with what the Law directs, 
in a Point that ſo much concerns them to 


know ] There are many Things neceſſa+ 
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ry for their Knowledge both before and af+ 
ter their taking thoſe Offices upon them: As, 
for Inftance, how far, in particular Caſes, 
it is adviſeable for them to do it : What 
will be the Conſequences of it: What Pro- 
perty they bave in the Eſtate of the De- 
ceaſed, and how they are to apply aud diftri- 
bute the ſame. The Advice of a Court of 
Equity in ſuch Caſes, is often too expenſive 
for a moderate Fortune to bear. . 


Though it may be thought a Piece of Pre- 
ſumption to offer this Treatiſe to the Peruſal 
of the Learned of the Profeſſion of the 
Law, yet we bave good Reaſon to ſay, that, 
for many Tears, there has not been publiſh» 
d a Book of more Uſe to Pradiiſers in 
general. For the Matters here treated of, 
are thoſe which are now moſt in Uſe; 
Every thing is grounded upon the beſt Au- 
thortties ; which are likewiſe quoted. Many 
Caſes are alſo inſerted, which were never 
in Print before; And the Whole is ſo ad- 
apted and connected together, that one Caſe 
| ſerves 10 illuſtrate and ſtrengtben another, 
or evidently ſhews the Reafon for its Dif- 
ference. So that, not only the Law itſelf, 
as far as the Subject will admit, but the 
Reaſon of it, which is the very Life of the 
22 is. ſbeun in a clear and conſpicuons 
Light. 


We fhall only add, that this Work was 
eompiled by a Gentleman ſolely for his owne 
| | Pri- 
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Private Inſtruftiom, and was not deſigned by 
owned 


him to be publiſhed. Bat baving 


that he found it a great Help to bimſelf 


in Praftice, he could not, on being urge 
deny its being made publich, for the Sake 
of others, who might be equally benefited 
by it. 


Who the Gentleman is, it can be of no 
Uſe to the Reader to know ; although it 


might very probably have been. of Service 


to the Proprietor of the Work, bad be len 


permitted to affix his Name. 
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TzsrAMENTS and LAST WILLs, 
ExEcuToRSand AbuiNisTRA- 
TORs, and the Diſtribution of 
INTESTATES Eſtates. 


CHAP. I. 


Of Teftaments, Laſt Wills and Codicils --- 
Of written Teſtaments of Goods and 
Chattels--- Of Witneſſes to them----Of 
laſt Wills Devifing Lands How to 
be executed purſuant to the Statute of 
Frauds --- Of Nuncupative Teſtaments, 
when good by the Statute of Frauds --- 


HO” at firſt it may ſeem that a Of the Dit. 


How to be executed and proved. 
Teſtament and a Laſt Will are — 


| one and the ſame thing, Yet, il 


upon a nearer View, they will be found in WII. 
ſome reſpeQs to differ ; they have dif- 
B ferent 
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ferent Names and different Definitions, If 
we conſider the bare Signification of the 
Word Teſtament, which is as much as 
Teſtatio Mentis, we ſhall not find any Dif- 
ference between a Teſtament and a Laſt 
Will; for every Kind of Laſt Will, be it 


by Codicil or otherwiſe, may be ſo termed 
a Teſtament : But if the Word Teſta- 


ment be taken in a ſtricter Senſe, it dif- 
fers from a Laſt Will as the Speczal dif- 
fers from the General; every Teſtament is 
a Laſt Will, but every Laſt Will is not a 
Teſtament, A Laſt Will is a general 


Word, and agreeth with every kind of 


Laſt Will 'or Teſtament. A Teſtament 
is properly that Kind of Laſt Will wherein 
an Executor is named; for by the naming 


of an Executor it differeth from the reſt. 


(Teftament ſauns Executour eft come nul. 
Plowd. 185. a.) If a Man makes a Laſt 


Will without appointing an Executor, he 


- 
* * - - 
a . 


is ſaid to die inteſtate; but in ſuch caſe 
the Will of ſuch Inteſtate is always an- 
nexed to the Letters of Adminiſtration as 


a Direction to the Adminiſtrator, as it is 


where an Executor is appointed, but re- 
fuſes to prove the Will and take the Exe- 
cutorſhip upon him. In Law moſt com- 
monly Ultima Volnuntas in Scriptis is uſed 
where Lands or Tenements are deviſed, 
and Teſtamentum when it concerneth only 
Chattels; for an Executor hath nothing 
to do with a Deviſe of Lands or Tene- 
ments. A Codicil is a Diminutive from 
h 
a 
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a little Book or Writing; it is a Schedule 

or Supplement to a Teſtament or Laſt 

Will: A Codicil can no more admit of 

an Executor, than a Teſtament can con- 

fiſt or be without one: A Teſtament is 

called a great Will, and a Codicil a little 

one: A Codicil is uſed as an Emendation or 

Addition to the Teſtament ; as when any 

thing is omitted in the Teſtament, which 

the Teſtator would add, or ſomething 

put in, which the Teſtator would, upon 
further Conſideration, detract: A Codicil 
may be made as well by him that dies 
inteſtate, as by him that dies leaving a 


Teſtament. No Man can die with two Difference be- 


| tween a Codi- 
Teſtaments (becauſe the latter does always eil and Teſta. 


infringe the former); bur a Man may die ment. 

with diverſe Codicils, and the Jatter doth 

not hinder the former, unleſs they be 

contrary. If two Teſtaments be found, and 

it does not appear which is the former or lat- 

ter, both are void: But if two Codicils are 

found, and it cannot be known which was 

the firſt, and which the latter, and one thi 

is given to one Perſon in the 'one Codi- 

cil, and the ſame thing is given. to an- 

other Perſon in the other Codicil, the 

Codicils are not void, but the Perſons 

therein named ought to divide the Thing 

between them. A Teſtament, is defined Definition of 

thus: Teftamentum eſt voluntatis noſtræ * Teſtament. 

juſta Sententia, de eo quod quis poſt Mortem 

ſuam fieri voluit. A Laſt Will is defined Of a Laft 

in this manner: Ultima voluntas eſt legi- Will. 

tima diſpoſitio, de eo quod quis poſt Mortem 
B 2 fiert 
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Of a Codicil, fieri velit. And the Definition of a C6- 


Of written 
Teſtaments. 


dicil is this: Codicillus eſt voluntatis noſtræ 


juſta Sententia de eo quod quis poſt Mortem 
ſuam fieri velit, abſq; Executoris Confittutione. 


For a full Explanation of theſe ſeveral 
Definitions, ſee Swinb. Part 1. $. 2, 3, 


42 5: 
Of Teftaments in Mriting. 


A Teſtament in Writing is that, which 


at the Time of the making thereof, 
is committed to Writing: By which Words, 
at the time of the making thereof, are ex- 


_ cluded ſuch Teſtaments as are afterwards 


put into Writing ; for being made firſt 
by Word of Mouth, they ftill remain 


Nuncupative, notwithſtanding the redu- 


cing them into Writing : Unleſs the 
Teſtament being firſt made-by Word, and 
afterwards, in the. Life-time of the Te- 
ſtator, be written and brought to the 


Teſtator, and by him approved of for 


his Teſtament : Or unleſs the Teftator, 
when he declared his Teſtament, did 
will that the ſame ſhould be written, and 


the fame was accordingly written during 
his Life. In a written Teſtament, the 


Teſtator may conceal the Tenor or Con- 


tents of his Will from the Witneſſes; 


which he cannot do when he maketh a 


Of two Wit. Nuncupative Teſtament. To a written 


neſſes to a 

written Will 
of Chattels 

only. 


Teſtament, bequeathing Goods and Chat- 
tels only, two Witneſſes are ſufficient, but 
it is proper that the Witneſſes ſnould ſub- 

{cribe 
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| ſcribe their Names as Witneſſes to the 


ſame. If the Teſtator affirms that his What ſhall be 


Will is already written, and is in the 8 ſuch 


ſtody of ſuch a One, naming ſome par- 
ticular Perſon, which Perſon doth bring 
forth a Writing, and depoſe upon Oath, 
that that is the Writing which the Teſta- 
tor affirmed unto him was his laſt Will 
and Teſtament, this Man's Teſtimony, 
rogether with the other Witneſſes de- 
oſing that the Teſtator affirmed that his 
Will was in that Man's Cuftody, is a ſuf- 
ficient Proof of the Will of the Deceaſed : 
But if the Teſtator did not only affirm 
that his Will was in that Man's Cuſtody, 
but alſo that the ſame was written with 
his own Hand, then it is not ſufficient 
for the Proof thereof, that the Man who 
produces the Will, does depoſe that it is the 
ſame which the Teſtator committed to his 
Cuſtody, but it muſt alſo be proved thar 
the ſame was written with the Teſtator's 
own Hand; for the Teſtator, in affirming 
that the Teſtament was written with his 
own Hand, intimated, that unleſs it ap- 
peared to be written with his own Hand, 
the other Man's Teſtimony ſhould not 
ſuffice. If it be certain and undoubted When Wit 
that the Teſtament is written or ſubſcribed neſſes to a 
with the Teſtator's awn Hand, in thts Pn — 
Caſe the Teſtimony of Witneſſes is not r Chattels 
neceſſary. But if it be doubtful whether not neceſſary. 
the Teſtament were written or ſubſcribed 
by the Teſtator, in this Caſe the Teſti- 
mony of Witneſſes is neceſſary to confirm 
; 2} the 
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the ſame to be the Teſtator's own Hand: 
But it is not enough for the Witneſſes to 
ſay that this is the Teſtator's own Hand, 
for we know his Hand; neither is it ſuf- 
ficient (in the Opinion of many) to bring 
Forth other Writings, of the known Hand 
of the Teſtator, and ſo prove the Will 
to be written or ſubſcribed by the Teſta- 
tor, by comparing ſuch Writings with the 
Teſtament : For the Witnefſes may be 
deceived (the Teſtator's Hand being eaſy 
to be counterfeited) and therefore Proof 
by Similitude of Hands is not full Proof, 
except in ſuch Courts where Cuſtom 
doth allow ſuch Teſtimony for full Proof, 
or when the Teſtament is to be proved 
in vulgar Form: Nevertheleſs, in this 
Caſe where it is doubtful whether the 


Teſtator did write or ſubſcribe the Teſta- 


ment, if the Witneſſes do depoſe that 
they ſaw the Teſtator write or ſubſcribe 
the Teſtament, and knew the ſame to 
be his Hand; or that they did hear the 
Teſtator confeſs that he had made his 
Teſtament, or that the ſame was in the 
Hands of ſuch a Perſon, or if the Teſta- 
ment be found in the Teſtator's Cheſt 
amongſt his other Writings; In theſe 
Caſes, the Proof made by Compariſon of 
Hands, although the Teſtament be to be 
proved in full Form, is a full and ſuffici- 
ent Proof: Or if there be none of theſe 
Helps by likely Circumſtances, yet, if on 
the contrary there be no Suſpicion of 
Fraud, or Fear of Subornation, it is the 

| better 
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better Opinion that Proof made by Com- 
pariſon of Hands may be allowed: But 
then alſo the Writing found in the Teſta- 
tor's Cheſt, muſt be ſo written, as it may 
appear not to be a Draught or Prepara- 
tion of a Will, but the Will itſelf, If the 
Teſtator acknowledges that his Teſtamenr 
is contained in .a Schedule or Writing 
which he left in the Cuſtody of ſuch a 
Man; if that Man brings forth the Schedule, 
and upon his Oath depoſes that to be the 
ſame Writing which the Teſtator left in 
his Cuſtody: This is ſufficient Proof with- 
out comparing of Hands. If the Teſta- 
ment be found in the Teſtator's Cheſt, or 
ſafely kept amongſt other Writings, which 
| Teſtament is neither written nor ſub- 
ſcribed by the Teſtator, but altogether 
of another Man's Hand, this ſhall nor 
prevail as the laſt Will and Teſtament of 
the Deceaſed, unleſs it be proved that the 
ſame was written by the Commandment 
of the Teſtator. . 7 

There were only three Witneſſes to a 
Will of a — Eſtate, and two of . 
them happened to be Children of the re- Eſtate three 
ſiduary Legatee. Dr. Watkinſon, Chan- Witneſſes, two 
cellor of the Archbiſhoprick of Tork, gave —— . 
Sentence for the Validity and Probate of fiquary Lega- 
this Will, from which there was an Appeal tee. They 
brought before the Court of Delegates, were not al- 
It was - inſiſted, that thoſe two Children _ * 4 
were not competent Witneſſes; for as the Will filed 
much as by the Civil Law the Child was for want of 
not allowed to be a Witneſs for his Pa- Proof. 

B 4 rent, 
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rent. Digeſt. Tit. de Teſtibus. Alberjcus 
Gentilis in his Tract De Teftibus, qu. 2. fol. 
230. It was anſwered, that there was 
one Witneſs without Exception, and that 
by the Civil Law one good Witneſs might 
ſupply the Deficiency of another excepti- 
onable Witneſs. Farnicius de Teſtibus, g. 
62. fol. 199. It was replied, that in this 
Caſe the baving one good Witneſs, would 
not help the Diſability of the reſt ; for 
that was to be underſtood where the Ex- 
ception went only to diminiſh in Part the 
Credit of the Witneſs, as on account of 
Friendſhip, or even Relation, in a further 
Degree ; but not in Caſe of Exception 
to a Child, who was abſolutely prohibited 
to be any Witneſs at all ; and laſtly, (as 
the ſtrongeſt Argument in Favour of the 
Exception) the conſtant Practice was ap- 
pealed to, and that the Defect could not 
be ſupplied, was ſaid to appear from 
Swinburn, who giving an Account of the 
Practice and Law here in that Particular, 
Lib. 4. F 24. (g. C 21.) expreſsly ſays, 
when the Law reſiſts the Examination of 
Witneſſes, it ſhall not be ſupplied by any 
other Witneſs. Whereupon it was agreed, 
that theſe two Children were not to be 
allowed as Witneſſes: Therefore the Will 
failed for want of Proof; one Witneſs 
being by the Civil Law as no Witneſs. 
Mich. Vac. 1696. Twaites and Smith, 1 

Williams 10. | 
Q, If the Will in Queſtion appeared to 
be written, or ſo much as ſubſcribed by 
| the 
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the Teſtator; ſince in either of theſe 

Caſes it would have been good without 

any Witneſs at all. Vid. Swinb. Lib. 4. 

5. 

By the Common Law before the Statute Of Last Wills, 
32 H. 8. c.1. no — Tenements whereby 
(except by particular Cuſtom) were de- b 
viſable by any Laſt Will or Teſtament. 2 
1 Inſt. 111. b. | 

By the Statute of Frauds and Perju- To be in 
ries, 29 Car. 2. c. 3. C. 5. all Deviſes and Writing. 
Bequeſts of any Lands or Tenements, de- | 
viſeable either by Force of the Statute of 
Wills, or by this Statute, or by Force of 
the Cuſtom of Kent, or the Cuſtom of 
any Borough, or any other particular 
Cuſtom, ſhall be in Writing, and ſigned How to be 
by the Party ſo deviſing the ſame, or executed and 
by ſome other Perſon in his Preſence, 
and by his expreſs Directions, and thall 
be atteſted and ſubſcribed in the Preſence 
of the ſaid Deviſor by three or four cre- 
dible Witneſſes, or elſe they ſhall be ut- 
terly void, and of no effect. F. 12. And Efate pur 
any Eſtate pur Auter Vie, ſhall be deviſe- Auer Vie de- 
able by a Will in Writing, ſigned by the viſcable. 
Party ſo deviſing the ſame, or by ſome 
Perſon in his Preſence, and by his expreſs 
Directions, atteſted and ſubſcribed in the 
Preſence of the Deviſor by three or more 
Witneſſes. 

If a Will be atteſted by three Witneſſes, 71, wine. 
who ſeverally ſigned their Names, tho“ fes atteſting a 
not being preſent together; yet the Sign- Will at ſe- 
ing being in the Preſence of the Teſta- veral Times. 
tor 


other to a Co- 


10 Teftaments, Laſt Wills, 


tor, it is a good Will within the Statute. 
2 Chanc. Ca. 109, It is not ſaid in the 
Act, that the Signing ſhall be in the Pre- 
ſence of the three Witneſſes at the ſame 
| Time. 3 Mod. 219. | | 
Two Witnef- But where a Man made a Will, and 
ſes to the ſubſcribed and publiſhed it in the Preſence 
Will, and an- of two Witneſſes, and they ſubſcribed it 
Jicil, nota in his Preſence , and after he made a Co- 
good Will as dicil in Writing, reciting that he had 
to Land. made a former Will, and confirmed the 
ſame, (except what was excepted by the 
Codicil) and declared that the Codicil 
ſhould be taken as Part of his Will, and 
publiſhed it in the Preſence of one of the 
fame and another Witneſs: This was held 
not to be a good Will, for there were not 
three ſubſcribing Witneſſes in the Pre- 
ſence of the Teſtator, and one of the 
Witneſſes to the Codicil never ſaw the 
Will: Though it was objected that the 
Will and the. Codicil made but one Will, 
and the Circumſtance of three Witneſſes 
wanting to complete the Will, was ſup- 
plied by the Codicil. Between Lea and Lib, 
3 Mod. 262. | 
Will wrote on A Man made a Will on ſeveral Pieces 


| ſeveral Fapers of paper, and there were three Witneſ- 


ates ſes to the laſt Paper, but none of them ever 


ſaw the firſt : This is not a good Will. 

3 Mod. 263. 1 

; The Teſtator defired the Witneſſes to 

2 go into another Room ſeven Vards diſtant, 

other room, to atteſt his Will, in which Room there 
Vas a Window broken, thro' which the 


Teſtator 


and Extcutors. = 


Teſtator might ſee them; and it was held 
that this Will was good according to the 
Statute 29 Car. 2. For though the Statute 
requires atteſting in his Preſence, to pre- 
vent obtruding another Will in the Place 
of the true one; yet it is“ enough if the 
Teſtator might ſee ; it is not neceſſary 
that he ſhould actually fee them ſigning ; 
for at that rate, if a Man ſhould but turn 
his Back, or look off, it would vitiate the 
Will ; and here the Signing was in the 
View of the Teſtator, and he might have 
ſeen it, and that is enough : Soif he being 
ſick ſhould be in Bed, and the Curtain 
drawn. Between Shires and Glaſcock, 2 
Salk. 688. | 

If the Teſtator writes his Will with Of the Teſta- 
his own Hand, though he does not ſub- tor's Signing. 
ſcribe his Name, but ſeals and publiſhes 
it, and three Witnefſes ſubſcribe their 
Names in his Preſence, it is a good Will; 
for his Name being wrote in the Will, ir 
is a ſufficient Signing, and the Statute 
does not direct whether it ſhall be at Top, 

Bottom, Cc. Between Lemayne and Han- 
ley, 3 Lev. 1. 

To a Will of Lands there were four x wimes 
Witneſſes, one of them was gone beyond ſwears that he 
Sea, two ſwore they ſaw the Will exe- ſubſcribed the 
cuted by the Teſtatrix, and that they ſub. = RN "ann 
ſcribed the ſame in her Preſence ; the and atthe Te- 
third ſwore that he ſubſcribed the Will as flator's Re- 
a Witneſs in the ſame Room at the Re- queſt, held 

veſt of the Teſtatrix. Lord Chancellor 1 — 
he proper Way of examining a Wit- gators Pre- 

i nels ſence. 
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neſs to prove a Will as to Lands, is, that 
the Witneſs ſhould not only prove the 
Executing the Will by the Teſtator, and 


bis own Subſcribing it in the Preſence of 


the Teſtator, but likewiſe that the reſt of 
the Witneſſes ſubſcribed their Names in 
the Preſence of the Teſtator; and then 
one Witneſs proves the full Execution of 
a Will, ſince he proves that the Teſtator 
executed it, and likewiſe that the three 


Witneſſes executed it in his Preſence. He 


held that the bare ſubſcribing the Will 
by the Witneſſes in the ſame Room, did 
not neceſſarily imply it to be in the Teſta- 
tor's Preſence ; for it might be in a 
Corner of the Room in a clandeſtine 
fraudulent Way ; and then it would not 
be a Subſcribing by the Witneſs in the 
Teſtator's Preſence meerly becauſe in the 
ſame Room; but that here it being ſworn 
by the Witneſs, that he ſubſcribed the 
Will at the Requeſt of the Teſtatrix and 


in the ſame Room, this could not he frau- 


dulent, and was therefore well enough. 
Mich. 1121. Longford v. Eyre, 1 Willi- 


ams 740. 


By a Deed of Settlement Power was 
given to William Fenwick by his Laſt Will, 
or any Writing purporting to be his Laſt 
Will under his Hand and Seal, atteſted 


dy three or more credible Witneſſes, to 


charge Lands with any Sum not exceed- 
ing 2000 J. to be paid to ſuch Perſons 
and in ſuch Proportions as he ſhould ap- 
point. William Fenwick, by his Laſt Will 
in 
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in Writing under his Hand, atteſted by 
three Witneſſes, but not ſealed, recitin 
the Power, diſpoſed of the 2000 J. among 
his Relations ; two of the Witneſſes ſwore 
that the Will was ſigned by the Teſtator 
in the Preſence of all three Witneſſes; 
but the third ſwore that the Teſtator 
having written and figned the Will be- 
fore, called for the Witneſſes, and de- 
clared that Writing to be his laſt Will, 
and that all the three Witneſſes were 
preſent, and ſubſcribed their Names in 
his Preſence. It was held that the Will 
was void as a Charge, for want of a Seal. 
Hil. 1728. Dormer v. Thurland, 2 Willi- 
ams 506. 2 | 
Jobn Wagſtaff conveyed Lands to Tru- Truſt of 
ſtees and their Heirs, to the Uſe of them Lands limited 
and their Heirs in Truſt, (after certain o 4. bis 
Sums raiſed) to convey the Premiſſes to — 1 
. $. his Heirs and Aſſigns, or to ſuch ſuch as he or 
erſons as he or they ſhould direct. The they ſhould 
Sums were raiſed, and F. S. by Will, at- *Ppoint. Ce/- 
teſted only by two Witneſſes, deviſed the 4% — 
Premiſſes to 7. N. It was objected, that Lands bya 
the Truſt being that the Truſtees ſhould Will atteſted 
convey the Premiſſes to ſuch Perſons, as but by two 
J. S. his Heirs or Aſſigns ſhould direct, — 
this Will, though not good by way of aud will noc 
Deviſe, ſhould however be effectual as operate as an 
an Appointment ; like a Copyhold ſur- Appointment. 
rendered to the Uſe of a Will, which 
may be deviſed by a Will atteſted by tWo 
Witneſſes, or one Witneſs only. The 
Lord Chancellor ſaid, as to the Caſe * 
0 


q 
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| 
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of a Copyhold, it had been adjudged to 
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be goed; but if it had not been ſettled, 
it might be more reaſonable to ſay, when 
a Man ſurrenders his Copyhold to the 
Uſe of his Will, a Will of this Copybold 
ſhall be ſo executed, and in ſuch Man- 
ner, as by the Statute a Will of Lands 
ought to be executed ; but it having 
been ruled otherwiſe he would not ſhake 
it; however he was not for carrying it 


one Jot farther : That the Copyhold 


Deviſe of 
Lands to a 
Charity, at- 
teſted but by 
two Witneſ⸗ 
ſes, void, 


paſſed by the Surrender, and not by the 
Will, which was only a Declaration of 
the Uſe of the Surrender, that it was 


no more than a common Truſt of Lands 


in Fee-ſimple, vix. in Truſt for J. S. his 
Heirs and Aſſigns, or ſuch Perſon or Per- 


ſons as he or they ſhould appoint; the laſt 


Words are no more than what was im- 
plied before; et expraſſio eorum que tacite 
ſunt, nibil operatur. Where a Truſt is li- 
mited to A. and his Heirs, A. may ap- 
point the Truſt to F. S. and F. F. is then 
Aſſignee of A. A Truſt of an Inheritance 


cannot be deviſed otherwiſe than by a 


Will atteſted by three Witneſſes, in the 
ſame manner as a legal Eſtate ; for if 
the Law was otherwiſe, it would-occaſion 
the ſame Inconveniencies as to Frauds 
and Perjuries, as were occaſioned - before 
the Statute by a Deviſe of a legal Eſtate 
in Fee-ſimple. In the Caſe of Dr. Fobn- 
ſon, (Vide 2 Ven. 597.) where a Man de- 
viſed Lands to a Charity by a Will at- 
teſted only by two Witneſſes, Lord 

| Cowper 
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Cowper decreed the ſame to be void, not- 
withſtanding it was there objected that 
the Will might operate as an Appointment 
according to the Statute of 43 Eliz. of 
Charitable Uſes. 'This Will does not refer 
to the Deed of Truſt, but 7; &. has deviſed 
the Land as Owner thereof, without any 
relation had to the. pretended Power ; 
which is like the Caſe in Ivf. 111, 112. 
Wherefore it was adjudged that the Will 
was void, and that the 'Truſtees | ſhould 
convey the Premiſſes to the Heir at Law 
of the Teſtator. Mich. 1724. Mag ſtaſſe 
v. Wag ſtaſfe, 2 Williams 258. 

In Hil. Vacation, 1727. the Maſter of Where a Co- 
the Rolls admitted it to be ſettled, that pybold is ſur- 
where a Copyhold in Fee is ſettled to the — — 
Uſe of one's Will, ſuch Will, tho' exe- will, there 
cuted in the Preſence of one or two Wit- need not be 
neſſes only, is good; becauſe it paſſes by three Witneſ- 
the Surrender, and not by the Will, ie ** 
which is only a Declaration of the Uſe * 

of the Surrender : But if a Copyholder 

be ſeiſed only of the Truſt or Equity of 

Redemption of the Copyhold, and de- 

viſes ſuch Truſt or Equity of Redemp- 

tion, there muſt be three Witneſſes to 

the Will; for here can be no precedent 

Surrender to the Uſe of the Will to paſs 

this Truſt, and the Truſt and Equity of 

Redemption of all Lands of Inheri- 

tance, are within the Statute of Frauds 

and Perjuries ; otherwiſe great Inconveni- 
ences would ariſe therefrom : And it is 


no Prejudice to the Lord of the Manor 
to 


> 


16 Teſftaments, Laſt Wills, 


to compriſe the Truſt of a Copyhold 
within that Statute; becauſe the Perſon 
who has the legal Eſtate of the Copyhold, 
is Tenant to the Lord, and liable to an- 

ſwer all Services. 2 Villiams 261. 
Witneſſes to a H. S. was intitled to two Thirds, and 
bs not ne-. his Brother J. S. was intitled to one 
22 E Third of certain Copyboid Lands called K. 
gal Eſtate in it was agreed that A. ſnould be admitted to 
Copyhold the whole in Truſt, nevertheleſs to account 
e. wher® to V. for his Share: Soon after V. pur- 
eee Re: chaſed A.'s Share; but to avoid the 
Uſe of a Will, Charge of a Surrender, A. by Deed de- 
or the Truſt clared that the Lands belonged to V. and 
eee that he would at any Time ſurrender. 
Surrender After V. made his Will in Writing, but 
not attefted by any Witneſs, wherein was 
this Clauſe, Mat Eſtate I have, I intend 
to ſettle in this manner: My Eftate in K. 
which is 135 J. per Annum, 128 J. at the 
Exchequer, 1000 J. Stock at the South Sea, 
and gool. Stock ; all which I give to my 
dear Brother the Reverend Mr. A.S. After 
bis Deceaſe my Deſire is, that it ſhould be 
diſpoſed of after this Manner : To Mr, W. 
T. my Eſtate at K. and then gave the 
other Part of his Eſtate to other Per- 
ſons. No Surrender was made of the Co- 
2 to the Uſe of this Will. It was 
eld, 1. That the Vill of a Copybeld Te- 
nement, not atteſted by any Witneſſes, is 
ſufficient to declare the Uſes of a Surren- 
der to the Uſe of a Will, [The Attor- 
ney General and Barns, 2 Vern. 591.1] 
for the Party is in by the Surrender and 
T not 
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pot by the Will; but the Will muſt be in 
Writing. 2. That the Plaintiff /. 7. is 
well intitled tho' there is no Surrender, 
and tho' the Will is not atteſted by any 
Witneſſes: This is merely the Caſe of a 
Truſt of a Copyhold Eſtate, and the Teſta- 
tor could not make a Surrender: Equity 
follows the Law; as Atteſtation was not 
neceſſary to convey the legal Eſtate in 
the Copy hold, ſo it is not neceſſary to | 
convey the Truſt in the Copyhold. 3. Words in a2 
That, A. S. being dead, . T. is intitled Will paſting a 
to an Eſtate in Fee; the Teſtator ſhewing — = 
by the Words, What Eftate I bave, I in- "<< rom 
tend to ſettle in this NR an Intention enn 
to make a Settlement of his whole Eſtate. 
[ Ibbotſon & Beckwith, Mich. 9 Geo. 2. 
Forreſter's Rep. 157. ] 28 April 1740. 
Canc.* Tuffnell againſt Page, Barnard. 9. 

Caſes cited for the Plaintiff VJ. 7. 
2 Vern. 498. 2 Lev. 91. Equ. Ab. 178. 
For the Defendant, Miller and Mobun, 


21 June 1132. 1 Cro. 447. 
Of Nuncupatize Teſtaments. 


A Nuncupative Teſtament is when the f 
A Teſtator, without any Writing, Teka 
doth declare his Will before a ſufficient what it is. 
Number of Witneſſes; and it is called Why ſo called. 
Nuncupative a Nuncupando, i. e. a Nomi- 
nando of naming ; becauſe when a Man 
maketh a Nuncupative Teſtament, he 
muſt make his Executor, and declare his 
whole Mind before Witneſſes. This * 

C 0 
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Commonly of Teſtament is commonly made when the 
made in Ex- Teſtator is very ſick, weak, and paſt all 
cage e n Hopes of Recovery. Perkins 209. And 
a in Conſideration hereof it is, that Teſta- 
ments are ſo much favoured which be 
made in ſuch perillous Times, for then 
the Teſtator cannot conveniently ſtay to 
ask Counſel of ſuch Points as are doubt- 
ful in Law. 
May be made A Nuncupative Teſtament may be 
diverſe Ways. made not only by the proper Motion of 
the Teſtator, but allo at the Interrogation 
1 of another. | 
Of the Form In the making a Nuncupative Will or 
of Words ina Teſtament this is chiefly to be obſerved ; 
Nuncupative that the Teſtator do name his Executor, 
Teſtament. and declare his Mind by Word of Mouth 
without writing, before Witneſſes : As for 
any preciſe Form of Words, none is re- 
_ quired ; neither is it material whether the 
Teſtator ſpeak properly or improperly, 
fo that his Meaning do appear. That 
Obſcurity and the Teſtator's Meaning may be the better 
Ambiguity to underſtood, he muſt as much as he can 
be avoided. avoid Obſcurity and Ambiguity. Obſcu- 
Obſcurity rity is avoided by ſpeaking plainly ; for 
where it i, an obſcure Speech is either that which 
and bow a- cannot be underſtood at all, or very 


Ow hardly, by reaſon of the cloudy Darkneſs 
thereof, or for want of plain Utterance. 
Ambiguity Ambiguity is avoided by ſpeaking ſimpl7 


where, and and certainly; for an ambiguous Speech 
how avoided. js that which yields diverſe Senſes to the 
 Hearers, who remain doubtful in whether 


Senſe the Speaker is to be underſtood. 
g Although 
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Although the Law gives favourable Inter- Wills favour- 
pretations to ſuſtain the Teſtament, where 255 e 
the Diſpoſition is obſcure, ambiguous, or 2 a 
incertain : Contrary to the Nature of Interpretation 
Contracts, where he that ſpeaks. ob- to be made 
ſcurely or ambiguouſly, is ſaid to ſpeak againſt the 
at his own Peril, and that ſuch his Speech „ 
is to be taken ſtrongly againſt himſelf; 
nevertheleſ, how favourable ſoever the 
Law be towards dead Men's Wills, the 
Lawyers are not ſo favourable to their 
Clients; and therefore, if it be but to 
avoid long and coſtly Suits, it is meet 
that the Teſtator utter his Mind as plainly 
and certainly as he can. 
But I adviſe every Man to make * OO 
Will by Writing, and not to leave it to 2 
the doubtly Fidelity, or ſlippery Memory — — 
of Witneſſes; for as it has been ſaid of 
Leaſes parol, that they be Leaſes per- 
jured, or of Perjury, ſo I fear it may be 
laid of parol Wills. Beſides a Man often- 
times declares this or that Part of his 
Will, which his Wife, Child or Friend 
diſſuading, he departs from; yet Wit- 
neſſes wiſhing it to ſtand, will perhaps af- 
firm it as Part of his Will. As for a Diſ- What ſhall be 
poſition of Goods and Chattels, if it be 2 Teſtament 
written before the Death of the Teſtator, 1 
tho' it be never brought to him or read Nuncupative 
to him after the Writing thereof, it is Teſtament. 
good enough if there be an Executor 
named, and is a Teſtament in Writing, 
and not a Nuncupative Teſtament. Sup- 
. pole that many Bequeſts and Legacies 
C 2 are 
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What ſhall be are given by a Will, and many Things 
8 expreſſed to be done, but no Executor is 
and not a named in the Writing, only A. and B. 
Teſtament in are by Word of Mouth named Ex: cutors; | 
Writing. - This is no Will in Writing, but Nuncu- 
pative only; for that one eſſential Part - 
of the Will, viz. the making of an Exe- 
cutor, is wanting in the Writing. 
No Nuncupa- By the Stat. of Frauds and Perjuries, 
_— Car. 2. c. 3. §. 19. for preventing 
ing 30/. good. Of fraudulent Practices in ſetting up Nun- 
cupative Wills, which have been the Oc- 
caſion of much Perjury, It is enacted, 
That no Nuncupative Will ſhall be good, 
where the Eſtate thereby bequeathed ſhall 
exceed the Value of thirty Pounds, 
That is not 1. That is not proved by the Oaths of 
proved by three Witneſſes (at the leaſt) that were 
three Wit. preſent at the making thereof; | 
* 2. Nor unleſs it be proved that the Te- 
1 4 ſtator, at the Time of pronouncing the 
3 ſame, did bid the Perſons preſent, or 
ſent bear ſome of them, bear Witneſs that ſuch 
Witneſs, Se. was his Will, or to that Effect; 
Nor anlel 3. Nor unleſs ſuch Nuncupative Will 
made in the were made in the Time of the laſt Sick» 
Jait Sicknels, neſs of the Deceaſed ; | 
G. 4. And in the Houſe of his or her 
— 1 Habitation or Dwelling, or where he or 
5 ſhe hath been Reſident for the Space of 
ten Days or more next before the making 
Except, &c. of ſuch Will: Except where ſuch Perſon 
was ſurprized or taken fick, being from 
his own home, and died before he returned 


to the Place of his or her Habitation. 
| | After 
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After ſix Months | 
paſſed after the ſpeak- 
ing of the pretended — Wands Ma 
TRIO be received 5 Teftimo 
72 Will Nuncupative, except the fad thereof tobe 
eſtimony, or the Subſtance thereof. wy 8 
2 committed to Writing within N Writing with- 
ays after the making of the ſaid Wi in fix Da — 
—_ Stat. C. 20. ill. ter — 
o Letters Teſtamentar n 
7 any Nuncupative Will hall paſs che No Protate 
eal of any Court till fourteen Days wh ny — 
the leet der d obo 1 2 ter 14 Days. 
tor be fully expired: Nor ſhall an N a- 
cupative Will be at any Time . 40 N e 
be proved, unleſs Proceſs hath firſt 1 — Wide 5 
to call in the Wi Wued Co 
e Widow, or next of Kindred **** of Kin. 
to the Deceaſed, to the end the) p 
conteſt the ſame if they pleaſe 1 
Fat. F. 21. | * 
Notwithſtanding this Act, . 
| being in actual — — 3 
— or Seaman being at Sea, ma dif. Sailor = 
pu e of his Moveables, Wages or — — 5 
- 4 as he or they might have done 
efore the making of this Act 
Stat. F. 23. Same 
Nothing in this Act fh = 
| all extend iſdicti 
_ or change the Juriſdiction or Right — 
: robate of Wills concerning perſo the Probate of 
＋ * but that the Prerogative 8 ſuch Wills, 
n — e Querung — THe 
cclefiaſtical Courts, and. oth 
8 Right to ths; Probate of 
— ills, ſhall retain the ſame Right 
ower as they had before, in every 
C3 Reſpect, 
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Reſpect, ſubject nevertheleſs to the Rules 
and Directions of this Act. Same Stat. 

24. x 
Who are good All ſuch Witneſſes as are and ought to 
Witneſſes to be allowed to be good Witneſſes upon 
neg Trials at Law by the Laws and (Cuſtoms 
cupative Will. of this Realm, ſhall be deemed good 
Witneſſes to prove any Nuncupative Will, 
or any thing relating thereto. Star. 4, .5 

| Anne c. 16. F. 14. 

Short Notes A. being very ill, defired B. to make 
for a Will her Will ; who wrote down only Names 
taken in Ex and initial Letters to this Effect, "viz. To 
_— _— Tho. Weſt 2001. to Fo. Dav. 100 J. to Reb. 
Ms Crs. 501. to Siſt. to Self 10 J. and to ſe- 
without the veral other Perſons in like manner, to 
Interpretation above 400 J. which being more than her 
CY Eſtate, B. made an Alteration in a ſecond 
only to a Column, by ſubſtracting Part of the 
Nuncupative Sums from ſome of the Legatees, as ſet 
Will. down in the ſecond Column, and then 
told A. the Senſe of the propoſed De- 
viſes: There were two Perſons in the 
Room, who did not hear any thing that 
paſſed between A. and B. but only heard 
the Teſtatrix at laſt pronounce that all 
was well. B. went to a Scrivener to have 
the Deviſes drawn out at length and in 
Form ; and before ſhe returned the Te- 
ſtatrix died. The Judge below pro- 
nounced for this Will; but upon an Ap- 
peal to the Delegates, his Sentence was 
reverſed. And in this Caſe it was agreed, 
that if the Will had been written in 
Words at length, ſo as they had carried 
| a 
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a Senſe and Meaning in themſelves, it 
had been a good Will ; for that there 
was one Witneſs that wrote it, and two that 
heard the Teſtatrix pronounce that it was 
well; which would have been intended to 
have amounted to a ſecond Witneſs, in 
rezard it appeared on all Hands by ſeveral 
Witneſſes, that the Teſtatrix did then ſe- 
riouſly diſpoſe herſelf to make her Will; 
and for that was quoted the Caſe of one 
Pepper, where a Perſon diſpoſed herſelf 
to make her Will, and dictated it to a 
Perſon who wrote it down, and another 
not called in as a Witneſs, ſtood. behind 
the Hangings out of Curioſity ; and yet 
ſuch Will was allowed to be good, being 
proved by theſe two Witneſſes : But they 
diſtinguiſhed this Caſe, becauſe the Will 
was not ſubſtantive, but was to take its 
Senſe from the Interpretation of the Wit- 
neſs, and ſo there would be Innuendo upon 
Innuendo, which made it purely a Nuncu- 
pative Will, and as ſuch it is void, not 
being atteſted by the Number of Wit- 
neſſes required by the Statute of Frauds 
and Perjuries, 29 Car. 2. c. 3.4. 19. 26 Feb, 
1710. between Davis and Gloceſter before 
the Delegates. N | 4 
Dr. Shallmer, by Will in Writing, gave © Nuncupa- 
200 J. to the Pariſh of St. . =; 1 
i P * 
and after Preu the Reader coming to pray the Oath of 
with him, his Wife put him in mind to three Wit- 


give 200 J. more towards the Charge r 
* 


of building their Church; at which tho' w; 
Dr. Shallmer was at firſt diſturbed, 9 


C4 ter making. 
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after, he ſaid he would give it, and bid 
Prew take Notice of it, and the next Day 
bid Prew remember what he had faid ro 
him the Day before, and died that Day. 
Within three or four Days after the 
Doctor's Widow made a Memorandum in 
Writing of the ſaid laſt Deviſe, and ſo 
did her Maid. About a Month after 
Prew died, and amongſt his Papers was 
found a Memorandum of his own Wri- 
ting, dated three Weeks after the Doctor's 
Death, of what the Doctor had ſaid to 
him about the 200 J. and purporting that 
he had put it into Writing the ſame Day 
it was ſooken ; but that firſt Writing did 
not appear, neither did theſe three Me- 
morandums expreſsly agree. About a 
Year after, on Application made by the 
Pariſh to the Commiſſioners of Charitable 
Uſes, on the Teſtimony of Mrs. Shallmer 
and her Maid, and the producing theſe 
Memorandums, they decreed the 200 J. 


to the Pariſh ; but on Exceptions taken 


to the Decree, the Lord Chancellor held 
the Will to be. void, becauſe not proved 
by the Oath of three Witneſſes: For 
though Mrs. Shallmer and her Maid had 


proved it, yet Prew was dead ; and the 


Statute requires not only three Witneſſes 
to be lefne at the making a Nuncupa- 
tive Will, but that the ſame ſhould be 
proved by the Oath of three Wittneſſes. 
Trin. 1704. between Philips and the Pa- 
n of St. Clement Danes. 


A 


and Executors. 


A Daughter depoſits 180 J. in the When a Nun. 


Hands of her Mother (the Defendant) 
and afterwards makes her Will in Wri- 


cupative Will 
for above 300. 
not reduced 


ting, and thereby deviſes ſeveral Legacies, into Writing 
and makes her Mother Executrix, but within fix 


takes no Manner of Notice of this 180 J. 


be valid, and | 


But afterwards by Word of Mouth ſhe opera 
deſired her Mother to give this 180 J. to Truſt. 


the Plaintiff, if ſhe thoughr fir; and then 
ſoon after died. The Mother proved 
the Will, and a Bill was brought againſt 
her for this 180/. The Mother by her 


Anſwer admits, that ſhe had ſuch a Sum 


in her Hands, that her Daughter did 
make ſuch Requeſt to her, but had left 
it to her Election, whether ſhe would give 
it the Plaintiff, or not, by the very Form 
of the Deviſe ; and inſiſted that ſhe did 
not think fit to give it to the Plaintiff, - 
In this Caſe it was agreed, 1. That this 
was not good as a Nuncupative Will, be- 
ing for above 30 J. and not reduced into 
Writing within ſix Days after the Speak- 
ing. 2. That if the Defendant had in- 
ſiſted on the Statute of Frauds and Per- 
juries, the Court could not have relieved 
the Plaintiff as upon a Truſt ; but in this 
Caſe the Defendant having by her Anſwer 
confeſſed the Truſt, there was no Danger 
of Perjury, from Variety of Proof, which 
was the Miſchief the Statute intended to 
provide againſt, and therefore the Court 
took it to be in Nature of a Truſt, and 
decreed for the Plaintiff; and relied prin- 
cipally on the Caſe of Kingſman and 

King/man 
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Kingſman, where a Man deviſed away an 
Eſtate of 2000 J. per Annum from his Son 
and Heir, to a Bargeman ; and by his 
Will deviſed 20 L a Quarter to his Son; 
and at the Time of his Will defired, 
that if his Son gave no Trouble or Di- 
ſturbance concerning his Will, and be- 
haved well, that he might make it up 407. 
a Quarter, if 'he thought fit; and the 
Court decreed the 40 J. a Quarter to the 
Son. Paſ. 1718. between Jones and 
Nabbs. 
Deviſe by Tenant in Tail of , the Manor of 
Nuncupative . made a Nuncupative Will, which 
Will by Te- was afterwards reduced into Writing ; 
— — Tail and by it he deviſed that his Executors 
a ſhould haſe a Parcel of Ground i 
of Tabs purchaſe a Parcel of Ground in 
Charity, void, Crickiade in Wilts, for the erecting a Free- 
o ny Sg ſchool there; and gave to the ſaid —_ 
. 20 J. per Annum Rent, to be paid out o 
tuteof Frauds. is ſaid Manor of V. and died, before the 
Statute of Frauds; and the Will was 
proved in the Spiritual Court as a Nun- 
cup ative Will. In Purſuance of the Will 
the Executors bought the Ground in Cricł- 
lade, and built the School thereupon ; and 
the Commiſſioners for Charitable Uſes 
decreed the Iſſue in Tail of the Manor 
of V. to pay the Arrears of the 20 J. per 
Annum Rent to the School. 
The Iſſue in Tail excepted to the De- 
cree, and the Exception coming on before 
Lord Chancellor Harcourt, it was inſiſted 
for the Decree, that tho' this was void as 
a Will, yet it was good as an Appoint- 
ment, 


and Executors. 


ment, by the Stat. 43 Eliz. c. 4. as if a 
'Tenant in Tail had deviſed Land (2 Vern. 
453, 454) without having levyed a Fine, 
or tuffered a Recovery; or a Copyholder 
had deviſed his Copyhold to Charitable 
Uſes without ſurrendering it to the Uſe 
of his Will, ſuch Deviſes would be made 
effectual : But the Lord Chancellor re- 
verſed the Decree ; foraſmuch as at Com- 
mon Law Lands or real Eſtates were not 
deviſeable, and by the Stat. 32 H. 8. it is 
as much required that a Will of Lands 
ſhould be in Writing, as by the Statute of 
Frauds and Perjuries it is required that 
ſuch a Will ſhould have three Witneſſes: 
And as in Fohnſor's Caſe (2 Vern. 597. 
Prec. Ch. 210.) decreed by Lord Chan- 
cellor C per, a Deviſe of Land in Wri- 
ting to a Charity, ſince the Statute of 
Frauds, but not atteſted by three Wit- 
neſſes, was held to be void; ſo a Deviſe 
of Land without Writing ſhould be void 
alſo; eſpecially it being by Tenant in 


Tail, and of a Rent too, which cannot 


paſs but by Deed, and it would be very 
dangerous to allow of Nuncupative Wills 
of Lands. * 

Sed CJuære, et vide Dake's Charitable 
Uſes 81. Stoddard's Caſe, where one be- 
fore the Statute of Frauds deviſed a Rent 
of 10 J. per Aunum out of Lands to a 
Charitable Uſe, and willed that one Hugb 


the Scrivener ſhould put it into Writing; 


which was accordingly done; and decreed 
that this Nuncupative Will was good; 
for * tho' a Rent cannot be created with- 

1 out 
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© out Deed, yet by the Words of 43 Elix. 
« jt may be appointed without Deed; and 
© tho' the Nuncupative Will be void as 
„ a Will, it is good as an Appointment.” | 
And it ſeems that the Statute of 43 Elix. 
which makes theſe Appointments to Cha- 
rities good, being ſubſequent to the Star. 
32 H. 8. of Wills, ſuperſedes and repeals 
that Statute ; bur it is true that the Star. 
of Frauds and Perjuries being ſubſequent 
to the Statute of 43 Elix. doth repeal that 
Statute ; and therefore ſince the Statute 
of Frauds, Cc. an Apppointment of Lands 
to a Charity by a Will not atteſted by 
three Witneſſes, is void. Mich. 1714. 
Jenner v. Harper, I Williams 247. 


HR. . 


What Perſons are capable of making 
a Teftament ; of Infants, Feme Cu- 

derts, Lunatics, Ideots, Old People, 
Captives, Perſons Deaf and Dumb, 
Blind Men, Traitors, Felons, Felo's 
de ſe, Outlatus, Perſons in Extremis, 
Tenant in Tail, and Hccleſiaſtical 
Perſons ---- Of Teſtaments obtained 

through Fraud or Fear. 


e eee S touching Infants we are to diſtin- 
e neg guiſh between a Will of Lands and 
c. cannot Tenements, and a Teſtament of Goods and 
_— Will Chattels. By the Statute 34, 35 H. 8, 


6. . 


and Exccutors. 29 


c. 5. F. 14. it is enacted, That Wills or 
Teſtaments made of any Manors, Lands, 
Tenements, or other Hereditaments, by 
any Woman Covert, or Perſon within the 
Age of One and twenty Years, Ideot, or 
by any Perſon de non ſane Memory, ſhall 
not be taken to be good or effectual in 
Law. Nn 

If one being under the Age of twenty- Deviſe of 
one Vears, makes his Will, and thereby Lands by an 
deviſes his Lands, and after attains the Iafant who at. 
| „I tains his full 
Age of twenty-one Years ; and dies with- Age, and dies 
out making any new Publication of his without a new 
Will, the Will is void. Mich. 15 Car 2. Publication, 
between Herbert and Forbale, 1 Sid. 162. woid. 
agreed per Cur” on a Trial at Bar. Vide 
And. 182. Dyer 143. Raym. 84. . 

As to a Teſtament of Goods and Chat- 4 Rlale In- 
tels, we are to conſider whether the In- fant of the 
fant be a Boy or a Girl. A Boy cannot Age of 14 
make his Teſtament before he has at- 1 _ f 
tained his Age of fourteen Years, nor a Py in _ 
Girl before ſhe has attained her Age of 12 Years, may 
twelve Years ; — that if before nas — 
they attain the ſaid reſpective Ages, they Pento 8 
44 of that Ripeneſs of Wir, Ko they * Wem 
were Doll Capaces, capable of Deceipt, or 
able to diſcern. between Good and Evil, 
Truth and Falſhood, yet could they nor 
make any Teſtament, or diſpoſe of their 
Goods and Chattels ; neither will Teſta- 
ments made by Infants, made under thoſe 
reſpective Ages, become good, tho? the 
Infant ſhould after attain his proper Age. 

Hil. 


* 


30 Teſfaments, Laft Wills, 


Hil. 8 Anna, Hyde v. Hyde. In Chancery 
it was agreed, That a Male Infant of four- 
teen Years of Age, and a Female of twelve 
Years of Age might make a Will of a 
perſonal Eſtate ; and Mr. Gilbert ſaid it 
was ſo agreed by Lord Keeper right in 
the Caſe of Sharpe and Sharpe, wherein 
they followed the Civil Law of Fufti- 

nian for their Conſent to Marriages at 
ſuch Ages. Gilb. Rep. 74. | 


What if the If an Infant Male or Female have at- 


— - tained to the laſt Day of fourteen or 
— l twelve Vears, the Teſtament by him or 
her made on the very laſt Day of their 
ſeveral Ages aforeſaid, is as good and law- 
ful as if the ſame Day was already then 
Teſtament expired: Likewiſe if after they have ac- 


made during compliſhed theſe Years of fourteen or 


Minority, ap- twelve, he or ſhe do expreſsly approve _ - 


roved by the Teſtament- made in their Minority, 


hs fl Ar the ſame by this new Will and Declara- 


tion is made ſtrong and effectual. 


Feme Covert. A Feme Covert cannot make a Will 


cannot make 


2 Will of of Lands or Tenements, by the Statute 


Lands, eſpe- 34, 35 H. 8. c. 5. g. 14. vide antea fol. 


cially to her 29. eſpecially to her Husband. 


Huſband. The Queen the Wife of the King may 

— 8 Con- make Executors. 24 E. 1. Rot. Clauſarum, 
M. 11. Executors were made and ad- 
mitted good. 1 Roll. Ab. 912. N. p. 2. 

A Feme Sole If a Feme Sole makes a Teſtament, 


makes a Te- and afterwards marries and dies, yet ſhe 
ſtament, then | | bein 
marries and 5 


and Executors. 3L 


being inteſtable at the Time of her 
Death, by Reaſon her Husband is then 
living, the Teſtament is void : For it is 
neceſſary to the Validity of a Teſtament 
that the Teſtator have Validity to make 
a Teſtament, not only at the Time of the 
making thereof, when the Teſtament re- 
ceiveth irs Eſſence or Being; but alſo at 
the Time of the Teſtator's Death, when 
the Teſtament receiveth its Strength and 
Confirmation. Forſe v. Hembling, 4 O. 
1. And. 181. Golds. 109. Godol. 32, 383. 
2 D. A. 530 R. p. 3. | 
Although the Wife over-live the Hus- A Teſtament 
band, yet the Teſtament made during made during 
Coverture is not good; the Reaſon is id, though 
becauſe ſhe was inteſtable at the Time of the Wife over- 
making the Teſtament. | live the Huſb, 
If a Feme Covert make a Teſtament But not * the 
during Coverture, and having ſurvived confirm 
her — does after his Death approve — 0 _ von 
and confirm that ſame Teſtament ; in this Death, 
Caſe the Deviſe is good, by Reaſon of 
her new Conſent ot new Declaration of 
her Will. | 
If a Feme Sole makes a Teſtament, Feme Sole 
marries and ſurvives her Husband, this ane og 
Will is good. Bret v. Rigden, Plowd. ſurvives her 
373. Huſband, the 
Thus much of a Deviſe of Lands by a Will is good. 
Feme Covert. 75 
All the Goods and Chattels perſonal which A Feme Co- 


a Woman hath at the Time of her Mar. vert cannot 
make a Teſla- 


| riage, ment of Goods 
or Chattels perſonal, without her Huſband's Conſent. 
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riage, other than ſuch as ſhe hath as Exe- 

cutrix or Adminiſtratrix, are by the Law 

totally deveſted out of her, and ſettled 

in the Husband, as fully, ip/o fade, upon 

the very Marriage, as any that he had be- 

fore the Marriage ; of theſe therefore ſhe 

can makeno Teſtament without his Licenſe 

and Conſent, any more than ſhe can of 

any other of his Goods and Chattels : But 

though the Teſtament be void, if the 

Husband after the Wife's Death conſent 

to this Teſtament or Gift, by delivering 

the Goods bequeathed to the Executor, 

or aſſenting that the Legatee take them 

by Virtue of the Teſtament, this amount- 

eth to a new Gift by _ Husband. 

Upon Licence or Conſent of the Hus- 

þ ee wn Abe band, the Wife may make a Teſtament 
go before the of his Goods: And although the Nature 
making the of a Licence is to go before the Act, and 
+ concur os the Property of Authority, or authoriza- 
may follow. ble Conſent, is to concur with the Act, 
26 E. 3.71. yet if a Feme Covert make a Teſtament 
M. 2. E. 2. of her Husband's Goods, without her 
— 14 Husband's Knowledge, and the Execu- 
tors prove the Teſtament, and the Hus- 

band delivers the Goods deviſed to the 
Executors, he hath thereby made the 
Teſtament good, notwithſtanding he was 

not privy to the making thereof ; becauſe 

the Law preſumes that he gave his Con- 

| ſent at the Beginning when the Teſta- 

ment was made: And therefore the Will 

being proved, and the Goods being deli- 

4 5 vered 
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vered accordingly, it is too late for the | 
Husband to revoke it. But though the Where and 
Husband do give his Wife Licence to & henthe Huf 
make a Teſtament of his Goods, he may ,.. 5 
nevertheleſs revoke it, not only at the Conſent. 
Time of making the Teſtament, but af- 
ter her Death, at leaſt before the Teſta- 
ment is proved, p 
If a Woman has a Leaſe, an Eſtate by aFemeCovert. 
Extent, the next Avoidance of a Church, cannot make 
or other Chattel real, theſe are not de- * a 
veſted out of her into her Husband by * 
the Marriage; but in Caſe ſhe ſurvives her Huſband's 
him, they continue to her as before, no Conſent, 
Alienation or Alteration having been made 
by the Hnsband, who had Power to diſ- 
poſe of them by Gift in his Life-time, 
though not by Will ; yet ſuch a Woman 
in her Husband's Life-time cannot make 
a Teſtament of or for theſe Things with. 
out her Husband's Conſent ; but ſhe dy- 
ing before him, they would by Operation 
of Law accrue to him. 3 
There is another Sort or Kind of Goods, Nor of Debts, 
or rather Intereſts a Woman may have, or Things in 
viz, Debts or Things in Action; which Action. | 
as the former are not deveſted out of her 
into the Husband by the Marriage, yet 
ſhe cannot make a Teſtament of them 
without the Husband's Aſſent, although 
they be one Degree farther from the Hus- 
band than the fie Chattels real; for al- 
though the Husband ſurvives the Wife, 
he ſhall not be intitled to them as to 
| D the 
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May make the former: But if the Wife makes him 
— "HR Executor, as ſhe may, or if after her 
'* Death he takes out Adminiſt ration of 
her Goods, then he is thereby intitled to 
them. Ognel's Caſe 4 Co. 51. Jones and 
Roe. 1 Fon. 175. Cro. Car. 106. Finch and 
Bodyl. 2 And. 91. 92. Moor 339. pl. 459. 
2 D. A. 512. p. 9. 3 D. A. 459. N p. 5. 
AWife whoſe A Wife whoſe Husband is baniſhed for 
Huſband is his Life by Act of Parliament, may make 
baniſhed, may a Will, and in every thing act as a Feme Sole, 
make a Will. 1 
as if the Husband was dead. Trinity 1689. 
between the Counteſs of Portland and Prod- 
gers, 2 Vern. 104. And the Legatees under 
the Lady Sandys Will, whoſe Husband was 
fo baniſhed, were decreed their Legacies. 
A Feme Co- If a Feme Covert is Executrix to ſome 
vert, Execa- other Perſon, and in that Right hath di- 
5 verſe Goods and Chattels, theſe are not 
tion of the deveſted out of her, becauſe ſhe hath. 
Executorſhip, them not merely to her own Uſe, but 
make a Teſta- ag repreſenting the Perſon of another: 
ment without Phe Wife in this Caſe may, for the Con- 
the Huſband's .. p 
Aſſent. tinuation of the Executorſhip, make an 
Executor, and conſequently a Teſtament, 
without the Conſent or Aſſent of her Hus- 
band. 12 H. J. 24. Bb. Sed vide 1 Roll. 
3 Abr. 608. | 
The Teſta- If a Feme Covert, having Debts due 
eur: without to herſelf, and alſo as Executrix to an- 
e Huſband's | 
Aſſent, of a Other, makes a Teſtament without her 
Feme Covert, Husband's Aſſent and dieth ; as touching 
having Goods the Goods and Credits, or Things in Ac- 


as Executrix, „; 1 8 
and Debts in tion appertaining to her as A 
herownRight, the 


ſhall be good as to the fiſt, and void as to the latter. 


and Executors. 5 


the Teſtament ſhall ſtand good, and her 
Executor may prove it contrary to the 
Husband's Will; and as to the Credits 
appertaining to her in her own Right, the 
Teſtament is void, and thereof the Hus- 
band may have Adminiſtration ; ſhe ſhall 
die both teſtate and inteſtate, with a Will, 

and without a Will; ſhall have both an 
Executor and Adminiſtrator. Vide x Mod. 
211. 2 D. A. 44. p. 11. $12. p. 8. 2 
Roll. Ab. 247. p. 8. 2 Mod. 1712, 173. 
3 D. A. 359. N.p. 7. 

The Rule that a Feme Covert Execu- The Will of 
trix may make her Will of thoſe Goods a Feme Co- 
whereof the is Executrix, is reſtrained in an Pg. 
two Caſes, : 106 708 * 

The firſt is where ſhe doth not make , where the 
an Executor, but bequeatheth the Goods doth notmake 
whereof ſhe is Executrix, by Deviſe or Le- an Executor, 
gacy ; in this Caſe the Will is void, becauſe — 1 — 
an Executor may not diſpoſe of the Goods of |; per Teſia- 
the Teſtator otherwiſe than to the Uſe of tor by Deviſe 
Teſtator, to the Payment of his Debts, or Legacy. 
Performance of his Will, Cc. and therefore DD a 
may not give or deviſe the ſame by Legacy, P — 
for that were to diſpoſe of the Teſtator's 
Goods as if they were the proper Goods of 
the Executor, and to convert the ſame to 
the private Uſe of the Legatee, and not 
to the Uſe of the Teſtator. But when 
an Executor doth only make another Exe- 
cutor, the ſecond Executor doth ſtand 
chargeable and accountable for the Diſtri- 
bution of the firſt Teſtator's Goods to the 
Uſe of the ſame Teſtator as did the for- 

D 2 mer 
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mer Executor, and is not by the Laws of 
the Land reputed for the Executor of the 
Executor, but of the former Teſtator ; 
ſo is not a Legatee. 
2. When ſhe The ſecond is where ſhe is not only 
is both Exe- Executrix, but Legatee alſo, and hath ac- 
oe 2 cepted of the Thing bequeathed not as 
Seth the Executrix, but as Legatee ; and in this 
Thing be- Caſe the Will of the Feme Covert is alſo 
queathed not void: For ſhe taking the Thing be- 
beet vt queathed not as Executrix, but as Lega- 
tee. &* tee, doth thereby make it her own proper 
Goods, and conſequently her Husband's, 
and therefore cannot be given from him 
without his Licence or Conſent : If it 
does not appear whether the Wife took 
the thing bequeathed as Executrix or 
Legatee, it ſhall be preſumed ſhe took it 
as Executrix. Paramor and Tardley, 
Plowd. 543. Dyer 177. | 
A Feme Co. Although a Feme Covert being Execu- 
vert Execu- trix may make her Teſtament, and ap- 
trix cannot, point an Executor of thoſe Goods which 
py chout her ſhe hath as Executrix, and not as Legatee, 
fore, make z without her Husband's Aſſent; yet the 
Teſiament of Profit and Fruit which ariſe out of thoſe 
the Proſts Goods which ſhe hath as Executrix during 
— _— the Marriage, as Calves, Lambs, and 
the Thien: ſuch- like Profit of Kine, Sheep and Cat- 
ſhe hath as tle, do belong to the Husband, and not 
Executrix. to herſelf as Executrix, and therefore ſhe 
cannot make her Teſtament of ſuch Fruits 
and Profit, without her Husband's Appro- 


bation. 


If 
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If in the Caſe where a Feme Covert If a Wife li- 
cannot make a Teſtament without the I | 
Husband's Licence, the Husband grants make a Teſta- 
a Licence to the Wife to make a Teſta- ment, makes 
ment of a certain Portion of his Goods, more Teſta- 
s it often happens by Reaſon of Bonds mn ON: 
or Covenants -at or before Marriage) and ..,. gall be 
the Wife ſo licenſed doth make one Te- extended to 
ſtament and afterwards another, and per- the laſt Te- 
haps a third or fourth; the Licence ſhall fament. 
be underſtood of the laſt Teſtament, and 
not of the firſt, 13 

The Husband may bind himſelf by Co- Of a Huſhand 
venant or Bond, to permit his Wife by binding him- 
Will to diſpoſe of Legacies, &c. and = his Woes 
this will be ſuch an Appointment as the % make a 
Husband will be bound to perform. Cro. Will. 
Eliz. 27. Cro. Car. 219, 376, 597. but it 
does not operate as a Will, neither ought 
it to be proved in the Spiritual Court, 
I Mod. 211, 212. for the Property paſſes 
from him to her Legatee, and it is his 
Gift, 1 Mod. 211. Per Curiam. If he once 
aſſent, he cannot after diſſent, and where 
he is bound by Agreement to let her make 
a Will, his Conſent ſhall be implied till 
the contrary appears; and what ſhall be 
a ſufficient Evidence to an Aſſent, vide 
2 Mod. 1712, 173. 7 * 
B. and his Wife ſuffer a Recovery of Where a 


the Wife's Lands; and the Uſes are to Hogg ng 


the Intent ſhe may receive 6 J. per Annum diſpoſe of Mo- 
for her ſeparate Maintenance, then to the ney, ſhe may 

D 3 Uſe do it by Will 
without her 
Huſband's Approbation, and tho? there is no Agreement, that ſhe ſhall 
make a Will. | 
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ä Uſe of the Baron for Life, Remainder to 
the Feme and her Heirs, till the Heirs of 

the Baron pay her, her Executors, Admi- 
niſtrators or Aſſigns 100 1. The Feme 

without any Approbation of the Hus- 

band, makes her Will, and gives the 

100 J. to A. and dies; the Husband dies, 

the Heir of the Feme enters in Behalf 

of A.: the Heir of the Baron exhi- 

bits his Bill to be relieved, ſuppoſing, that 

in Regard there was no Agreement for 

her to make a Will, the Willis void ; and 

if it was a Right, ir belonged to the 

Baron as her Adminiſtrator, and ſo is ex- 

tinct. North Lord Keeper: The Intent 

was, that ſhe ſhould have Power to diſ- 

poſe of the 100 J. which would be a vain 

Act if the Husband had Power over it 

to prevent her; but her Will ſhall be a 

good Will in Equity to this Purpoſe. 

Trin. Mercur. 4 die Funii 1684. Bletſo and 

May diſpoſe Sawyer, vide 1 Vern. 244. S. C. Dit per 
of Money, Counſel, if a Woman ſave Money out 


f ſe- : 
—_ —_ of her ſeparate Maintenance, ſhe may 
tenance. give it to whom ſhe pleaſes. 
A Lunatic A Perſon de non ſane Memory cannot 


cannot make make Will of Lands or Tenements. Stat. 
a Will of 


Senate. 34» 35 H. 8. c. 5.6. 14. antea fol. 29. 
A Lunatic Mad-tolks and lunatic Perſons cannot, 
cannot make during the Time of their Furor or Inſa- 
a Teſtament. nity of Mind, make a Teſtament, nor 
diſpoſe of any thing by Will, becauſe 
Why, they do not know. any thing they do: 
For in making a Teſtament, the Integrity 
or Perfectneſs of the Mind, and not 
| Health 
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Health of the Body is requiſite. And 
from thence came that common Clauſe 
uſed in the Teſtaments, Being ſick in Body, 
but of perſect Mind and Memory. 

And ſo ſtrong is this Impediment of In- A Teſtamene 
ſanity of Mind, that if the Teſtator make made in Time 
his Teſtament after his Furor hath over- bt 35 
taken him, and whilſt it doth poſſeſs his the Perch af. 
Mind ; although the Furor doth after ter recovers - 
depart or ceaſe, and the Teſtator doth re- his Senſes. 
cover his former Underſtanding, yet the 
Teſtament made during his former Fit, 
doth not recover any Force or Strength 
thereby. | = 

But if a mad or lunatic Perſon has A Teſtament 
a clear or calm Mind, then during the 
Time of ſuch his Quietneſs and Freedom ind. who 
of Mind, he may make his Teſtament, aſter becomes 
appointing Executors and diſpoſing of a Lunatic, 
his Goods at his Pleaſure ; ſo that nei- i gd. 
ther the Furor going before nor following 
the making of the Teſtament, doth hin- 
der the ſame Teſtament begun and fi- 
niſhed in the mean Time ; much more 
is that Teſtament good in Law not only 
for Goods and Chattels, but alſo for 
Lands and Tenements, which was made 
by one of ſound Memory, never affected 
with any Lunacy or Inſanity of Mind 
until the Teſtament was accompliſhed 
and finiſhed ; for then although after the 
Teſtator become of unſound Mind, (a 
Thing often happening juſt before a 
Man's Death) yet that ſubſequent Diſa- 
bility does not diſannul the precedent Te- 

D 4 ſtament 
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ſtament or laſt Will, the rather becauſe this 
Infirmity proceeds rather from the Will, 
and by the Viſitation of God, than from 
any voluntary Act of the Party. Vide 
4 Co. 61. b. Forſe and Hembling. 
He that ob- Every Perſon is preſumed to be of 
jecteth Inſa- ſound Mind and Memory, unleſs the 
nity, mult contrary be proved; and therefore if any 
prove ii. Perſon goes about to overthrow a Teſta- 
ment by Reaſon of Inſanity of Mind, 
he muſt prove that Impediment. 
Whether it It is ſufficient for the Party who al- 
be ſufficient ledges that the Teſtator was of unſound 
thr Sg Mind, to prove that the Teſtator was be- 
was mad be. ſides himſelf before the Teſtament was 
fore the made, although he doth not prove the 
making the Teſtator's Inſanity at the very Time of 
Wil. making the Teſtament; becauſe it being 
proved that the Teſtator was once mad, 
Whether he the Law preſumeth that he continued ſtill 
that was once in that Caſe, unleſs the contrary be 
mad, is to be proved: Unleſs the Teſtator was beſides 
preſumed to ji mſelf for ſome ſhort Time, and in ſome 
continue ſo. f a ; 
peculiar Actions, and not continually for 
a long Space, as for a Month or more; 
or unleſs the Teſtator fell into ſome 
Frenzy upon ſome accidental Cauſe, 
which Cauſe was afterwards removed ; 
or unleſs it was a long Time ſince the 
Teſtator was affected with the Malady; 
for in theſe Caſes the Teſtator is not 
preſumed to continue in his former Mad- 


nels, 
It 
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It is not ſufficient for the Witneſſes to Witneſſes 
depoſe, that the Teſtator was mad or — 5 | 
beſides his Wits, unleſs they render and ey w 

ield a ſufficient Reaſon to prove this prove a Man + 
their Depoſition, as that they did ſee him to be mad. 
do ſuch Things, or heard him ſpeak 
ſuch Words, as a Man of ſound Mind 
would not have done nor ſpoke N 

If a lunatic Perſon, or one that is be- When a Te- 
ſides himſelf at ſome Times, but not con- — made 
tinually, do make his Teſtament, and it , Tine of. 
is not known whether the ſame was made making being 
whilſt he was of ſound Mind and Me- unknown, 
mory, or not; if the Teſtament be ſo ſhall be good. 
framed that no Argument of Frenzy can 
be drawn from ir, it is to be preſumed 
that the ſame was made during the Time . 
of his calm and clear Intermiſſions, and 
it ſhall be held to be a good Teſtament. 

An Ideot cannot make a Will of Lands An Ideot can-' 
or Tenements by the Stat. 34, 35 H. 8: — 
c. 5. $. 14. vide antea, fol. 9. c Tenemend. 

An Ideot, or a natural Fool, is he, What Perſon 
who, notwithſtanding he be of lawfulis to be 
Age, is ſo witleſs, that he cannot number ac. — 
to twenty, nor tell what Age he is of, 
or who is his Father or Mother, or anſwer 
any other ſuch eaſy Queſtion; whereby 
it plainly appears, that he has not Rea- 
ſon to diſcern what is to his Profit or Da- 
mage, tho' ever ſo plain, nor is capable 
of being inſtructed by any other. 

Such an Ideot cannot make a Teſta- Cannot make 
ment, nor diſpoſe either of his Lands“ Teſtament. 


or Goods. 


- But 
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A Manofa But if a Man be of a mean Under- 
mean CaPatt” ſtanding, as it were between a wiſe Man 
— and a Fool, tho* he rather incline to the 
| * fooliſh Sort, ſo that he may be termed 

groſſum caput, a Dull-pate, or a Dunce, he 

is — prohibited to _ - — ages ; 

unleſs he be yet more fooliſh, and ſo very 

—_ ſimple as that he may eaſily be made to 
tho no Ideot, believe Things incredible and impoſſible, 
he may not. a; that an Aſs can fly, and the like; for 
8554. — he, that is ſo fooliſh, cannot make a 
8 Teſtament, becauſe he has not ſo much 
Senſe as a Child of ten or eleven Years 

old ; who is therefore inteſtable for want 

of Judgment: Though it is ſaid by ſome, 

that a Man who has ſo much Under- 

ſanding as that he can meaſure an Ell of 

Cloth, tell the Days of the Week, or 

beget a Child, ſhall not be accounted an 

Ideot, or Fool natural, by the Laws of 

the Land: It is the better Opinion, that 

if this Concluſion be true, to avoid Ef- 

fects prejudicial to the Party, yet unleſs 

he has ſo much Underſtanding as to con- 

ceive what is the Nature of a Teſtament, 

being well informed thereof and the Mat- 

ter plainly delivered, he is not fit to make 

a Will; although he can meaſure an Ell 

of Cloth, tell the Days of the Week, or 

beget a Child : For the making a Will is 


an Act that requires a greater Share of 


Underſtanding than any of theſe Acts, 
eſpecially rhe laſt, which proceeds rather 
from an Inſtinct of Nature than any Ca- 
pacity of Reaſon, and which every brute 
75 Animal 


/ 
1 
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Animal not capable of Reaſon can per- 
form effectually. 


If an Ideot or natural Fool ſhould make If an Ideot 
his Teſtament ſo wiſely in Appearance, make a Te- 


that the ſame might ſeem rather to be 
made by a reaſonable Man than by one 
void of Underſtanding ; ſome have been 
of Opinion, that ſuch a Teſtament is 
good in Law; becauſe Almighty God 
doth ſometimes ſo illuminate- the Minds 
of rhe Fooliſh, that in that Caſe they are 
not inferior to wiſe Men; but the better 

Opinion is, that ſuch a Teſtament is not - 

good in Law; becauſe the making a Te- 
ſtament is an Act to be performed with 
Diſcretion and Judgment, but an Ideor, 
by Preſumption of Law, don't underſtand 
what he ſpeaks, though he ſeems to ſpeak 
wiſely, no more than Balaam's Aſs did 
when he reaſoned with his Maſter, or a 
Parret talking to Paſſengers : And tho* 
the Almighry do ſometimes illuminate 
the Minds of Ideots, that they well un- 
derſtand what they ſpeak, yet the Thing 
ſeldom happening, the Law don't preſume 
the ſame from Words only.: And therefore 
unleſs further Proof thereof be. made by 
other Circumſtances, the Law does not 


approve ſuch Teſtaments. Indeed if it An Ideot's 
appear by ſufficient Conjectures, that he Teſtament 
had the Uſe of Reaſon and Underſtand. h framed, 


ing at the Time he made his Teſtament, „ 


then doth the former Opinion hold, that _ 


ſuch Teſtament is good in Law. 
Though 
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Old agealone Though Age alone doth not take from 
erage jg, Man the Power of making a Teſta. 
——— ment, (for a Man may freely make his 
Aliter if a Teſtament, how old ſoever he be, for it 
Man by ex- is not the Integrity of the Body but of 
Fr eons — the Mind, that is neceſſary in Teſtaments) 
iſh, me cnug vet if a Man in his old Age do become 
| a very Child again in his Underſtanding, 
he can no more make a Teſtament tha 
a Child can. NIE me 10 
He that hath 80 it is, if a Man either by reaſon of 
loſt his Me- Age or ſome other Infirmity, become ſo 
mory, cannot forgetful, that he hath forgot his own 
_ a Te Name (which Thing hath happened to 
diverſe wiſe and learned Men) becauſe 
for any Act that is to be performed with 
Diſcretion, he is no more fit than a Fool 
or an Ideot. | 
Whether one He that is overcome with Liquor, du- 
that is drunk ring the Time of his Drunkenneſs is com- 
may make a pared to a Madman, and therefore if he 
_ make his Teſtament at that Time, it is 
void in Law ; which is to be underſtood 
when he is ſo exceſſive drunk that he is 
utterly deprived of the Uſe of Reaſon 
and Underſtanding ; otherwiſe if he be 
not quite ſpent, although his underſtand- 
ing be obſcured, and his Memory trou- 
. - bled, yet he may make his Teſtament in 
that Caſe. | 
A Captive du- He that, is taken Captive by the Ene- 
ring his Cap- my, during bis Captivity cannot make a 


tivity, cannot 
make a Te- Teſtament. 


ſtament. 


Inſomuch 
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Inſomuch that if he after do eſcape, Tho be aſter 
the Teſtament made whilſt he was with ecape. | 
the Enemy, is void. | 
But if his Teſtament was made before What if made 

his Captivity, then after his Eſcape his beſore his 
Teſtament is of like Force as if he had G vity. 
never been Captive ; alſo if the Teſtament x 
was made before he was taken Priſoner, 
and the Teſtator die in Captivity, yet is 
the Teſtament good, and the Executor 
by Virtue thereof is to have all his Goods 
here in England as if he had died the Day 
before his Captivity. 

If any Perſon -be taken Captive by as. _ Pri 
Pyrate, Turk, Infidel or Chriſtian when mad, a, 
War is not proclaimed, he that is ſo when War is 

taken, remains ſtill a Freeman; and not pro- 
therefore if he make his Teſtament whilſt claimed, he 


he is ſo detained, the Teſtament is good rn: Bona , 
and lawful. Fe | 
COn- 


If a Layman is condemned to perpe- gemned to a 
tual Impriſonment for ſome Offence, it perpetual Im- 


ſeemeth that he cannot make a Teſta- priſonment, 
, cannot make 


ment. 
But if any Perſon is impriſoned eee 
Aliter if Im- 


Debt, ſuch Impriſonment being ordained ©: | 
for Safety, not for Puniſhment, he is nor — 2150 
thereby diſabled to make his Teſtament, 

ſaving that the Teſtament is not good Except, &.. 

when made in his Favour at whoſe Suit "0 

the Teſtator is impriſoned, to the Intent 


to cxtort the ſame. 


A deaf and dumb Man, if he be fo Whether he 
by Nature, cannot make any Kind af 1 
Teſtament or Laſt Will, unleſs it do ap- may make a 


PEAT Teſtament. 
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pear by ſufficient Arguments, that he 
underſtands what a Teſtament means, and 
that he hath a Defire to make a Teſta- 
ment; for if he has ſuch Underſtanding 
and Deſire, then he may by Signs and 
Tokens declare his Teſtament : If he be 
not deaf and dumb by Nature, but being 
once able to hear and ſpeak, if by ſome 
Accident afterwards he loſeth both his 
Hearing and the Uſe of his Tongue, then 
in caſe he be able to write, he may with 
his own Hand write his Teſtament or 
Laſt Will; bur if he be not able to write, 
then he is in the ſame Caſe that they 
are who are both deaf and dumb by Na- 
ture, that is to ſay, if he has Under- 
ſtanding he may make his Teſtament by 

Signs, otherwiſe not all. 
| Whether one He that can ſpeak and cannot hear, may 
that is deaf make a Teſtament as if he could both 
and not dumb and hear, and it doth not ſignify 
EY whether Defect came by Nature or other- 
wiſe. If a Man can ſpeak, it is certain 
that he could once hear, otherwiſe he 
could never have been inſtructed to 

ſpeak. 

Whether ne He that is ſpeechleſs only, and not 
chat is dumb void of Hearing, if he can write, may 
and not deaf make his Teſtament himſelf by Writing; 
ks if he cannot write, he may make his Te- 
ſtament by Signs, ſo that the Signs be 
ſufficient, and well known to them that 


de preſent. 
— A blind Man may make a Nuncupa- 
Nuncupative tive Teſtament by declaring his Will be- 
N 4 MS; fore 
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fore a ſufficient Number of Witneſſes ; 

but he cannot make his Teſtament in Whether he 
Writing unleſs it be read before Witneſ- may make a 
ſes, and in their Preſence acknowledged Will mY _ 
by the Teſtator for his laſt Will; and nas. 
therefore if a Writing be delivered to the 
Teſtator, and he not hearing the ſame 

read, acknowledges it for his Will, this is 

not ſufficient ; for it may be, that if he 

had heard the ſame read, he would not 

have acknowledged the ſame for his Will. 

He that is lawfully convicted of High A Traitor 
Treaſon by Verdict, Confeſſion, Out- cannot make 
lawry or Preſentment, ſhall loſe not only 2 
his Life, but forfeits to the King all his * 
Goods and Chattels, and alſo all ſuch 
Lands, Tenements and Hereditaments as 

he has in his own Right, Uſe, Eſtate or 
Poſſeſſion of any Eſtate of Inheritance, 
and therefore of Conſequence is inteſta- 
ble, inſomuch that ſuch a Traitor is not of 
only debarred from making any Teſtament , Traitor void 
or Kind of Laft Will from the Time of fom the 
his Conviction, but alſo the Teſtament Time of the 
made before, doth by Reaſon of the Crime 
Conviction, become void, as well in Re- 2 
ſpect of Goods and Chattels, as of Lands, 
Tenements or Hereditaments. WES. 

But if a Man attainted of Treaſon 17 
obtain the King's Pardon, and be thereby may make a 
reſtored to his former Eſtate, then he Teſtament. 
may make his Teſtament as if he had ne- 
ver been convicted; or if he had made 
a Teſtament before his Conviction and 
Condemnation, the ſame, by —_— of 

uch 
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ſuch Pardon, recovereth its former Force 
and Effect. $145 
A Felon con- A Felon lawfully convicted, cannot 
vidted, cannot make any Teſtament, or other Diſpoſition 
make 2 Te. of any Goods or Chattels, Lands or Te- 
Kament. nements ; ſo no Adminiſtration ſhall be 
granted of ſuch a Man. D. 14 Eliz. 309. 
I Roll. Ab. 912. O. P. 1. 3 
If indicted If a Man be indicted only of Felony, 
only, and 4 and die before he be convicted or attaint- 
_— ed, he may make his Teſtament. of his 
K. Goods and Chartels, Lands and TenemenR®. 
| If he be indicted, and being arraigned 
Tf he will not upon that Indictment, will not anſwer, 
enſwer, but whereby he is to ſuffer Pain forte & 
ſuffer Pain dure, and be preſſed to Death, in this 
ew _ Caſe he forfeits his Goods and Chattels 
* , 
4 Will of his only, and not his Lands and Tenements ; 
Lands. and therefore in that Caſe it is ſuppoſed - 
* he may make a Will of his Lands and 
"hs | „ n 3 e 
If a Man convicted and attainted 
—.— of Felony, with Regard to his Lands it 
hended for is to be conſidered, whether he be at- 
Felony, may tainted by Outlawry upon Appeal, or 
- carve upon an Indictment ; for in the Caſe of 
an Appeal the Defendant ſhall forfeit no 


Conviction or 


Judgment. Lands but ſuch as he had at the Time of 
the Outlawry pronounced; but in the- 
Caſe of an Indictment he ſhall forfeit 
ſuch as he had at the Time of the Felony 
committed ; for in the Caſe of an Ap- 
peal there is no Time alledged in the 
Writ when the Felony was committed, 


therefore of Neceſſity it muſt relate in 
4 that 
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that Caſe only to the Time of the Judg- 
ment of Outlawry : But in the Caſe of 
an Indictment there is a certain Time al- 
ledged, and therefore in that Caſe ir | 
ſhall relate to the Time of the Felony - - + 
committed ſet, forth in the Indictment. 
But in the Caſe of an Indictment there 
is alſo a Diverſity to be obſerved, for it 
ſhall relate to the Time mentioned in the 
Indictment, only, for the avoiding Eſtates, 
Charges and Incumbrances made by the 
Felon after the | Felony committed; but 
as to the mean Profits of the Lands it 
ſhall relate only to the Time of the Judg- 
ment. Wich Regard to the Felon's p, the Con- 
Goods, we are to regard the Time of his viction his 
Conviction or Verdict, and not the Time Goods and 
of his Judgment. 1 Juff. 390, 391. ( /ed Chattels are 
vide Perkins's Tit. Grants 29. contra.) ann 
By the Kat. 1 Rich. 3. c. 3. no Sheriff, 
Bailiff, Sc. ſhall ſeiſe the Goods of a 
Felon before he be convicted of the Fe- 
lony; and therefore, if before Convic- 
tion he do ſell, give, or otherwiſe alie- 
nate his Goods, ſuch Sale, Gift, or Alie- 
nation is good. Nevertheleſs, if he make 
his Teſtament. before Conviction, in as 
much as the Teſtament is not good before 
his Death, it is void; nay, if the Teſta- The Teſta- 
tor be convicted of Felony, but never went of a 


executed, for that perhaps he may die in — — is void, 


Priſon, or eſcape out of - Priſon and die tho he be 
naturally, yet the Teſtament is void by never exe- 
Force of the Conviction and Judgment, cuted. 
unleſs he obtain his Pardon, and there- 

E withall 
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withall full Reſtitution to his former 
Eſtate. 
A Fab de Se If any Man do wittingly and willingly 
cannot make kill himſelf, his Teſtament, if he made 
a Teſtament. any, is void, both as to the Appointment 
of an Executor, and as to any Legacy 
or Bequeſt of his Goods and Chattels, 
for they are forfeited. | 
One outlawed An outlawed Perſon is not only out 
in a perſonal of the King's Protection, and out of 
Acton, us the Aid of the Laws of the Land, but 
his Goods is alſo by Means of the Outlawry his Goods 
void. Doc. & and Chattels are forfeited to the King, 
Stud. lib. 2. although he be outlawed but in a perſonal 
6,3 Action, and even though the Action 
ſhould be unjuſt ; and therefore he that 
is outlawed cannot make a Teſtament of 
his Goods and Chattels fo forfeited : In- 
Tho'the King ſomuch, that if the King having ſeiſed 
give back the the forfeited Goods of the Teſtator, ſhould 
Goods to the give the ſame again to the Executor, yet 
Executor. the Teſtament is void in reſpect of ſuch 
Goods; neither can the Legatees recover 
the ſame of the Executors; for by the 
Forfeiture and Seifure the Property of 
them is altered, and ſo ceaſing to be the 
Goods of the Teſtator, do not charge 
the 4 OE as Aſſets. DoF. & Sud. 
J. 1. c. 6. | 
A Man outlawed in a perſonal Action, 
may make Executors ; for he may have 
Debts upon Contra& not forfeited to the 
King. Mich. 43, 44 Eliz. B. R. 1 Roll. 
Ab. 912. O. p. 4. 2 Roll. Ab. 806. p. 6. 
Adminiſtration may be granted of ſuch a 
1 Man 


and Executor. E 


Man for the Cauſe aforeſaid. Mich. 43, 
44 Eliz. B. R. Sbaw and Cuttereſs, 1 Roll. 
Ab. 912. O. p. 5. Cro. Eliz. $850, 851. In 
an Action brought by an Adminiſtrator 
it is no Plea to ſay his Inteſtate was out- 
lawed. Vide Woolley and Bradwell, Cro. 
Eliz. 57s. 1 Brownl. 55. Hutt. $3, 54 
1 Roll. Ab. 914. T. 1. | 

Nota. Debts upon Contract where the 
Defendant may wage his Law, are not 
forfeited by Outlawry, nor uncertain 
Damages for Treſpaſs in Battery and falſe 
Impriſonment, Cc. | Nin 

If a Man be outlawed for Felony, then If vatlawed 
he not only forfeits his Goods and Chat- for Felony, 
tels, but alſo his Lands and Tenements, * make 
whether they are holden in Fee-ſimple, ether of 
or for Term of Life, and therefore he Goods or 
cannot make a Teſtament either of his Lands. 
Goods and Chattels, or of his Lands or 
Tenements, for they are not his. 

If an Exigent for Felony be awarded 
againſt a Man, tho' by this he loſes all 
his Goods, yet he may make Executots 
to reverſe it. Marſb's Caſe, 5 Co. 111. 
Cro. Blix. 225, 273. Ow. 147. 1 Leon. 
325. 3 D. A. 17. p. 14. So Adminiſtra- 
tion ſhall be granted of ſuch a Man. 5 Co. 
III. | 1 

A Perſon attainted of Treaſon, con- tf a Traitor, 
victed of Felony, or outlawed, may be Felon or Out- 
Executor to another Perſon, and as ſuch pack. Exe- 
may have diverſe Goods and Chattels of gr. he aw | 
the Teſtator, which will not be affected in chat Behalf 
by the Attainder, Conviction, or Out- make a Te- 

E 2 lawry ; fament. 
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lawry ; and therefore as to them ſuch a 
Perſon may make a Teſtament. 
Whether a Man, that is at the very Point 
of the Death, may make a Teſtament or 
not, will be conſidered in the following 
Caſes. 
A Man at Pirſt. If a Man be fo extremely ſick 
the Point of that he is well nigh dead, yet if it ap- 
Death, if of gear undoubtedly by Geſture and ſenſible 
rfect Mind 12 
$ Speeches, that he is of good Underſtand... 
may make a a 
Teſtament, ing and found Memory, he may without 
8 ueſtion make his Teſtament. And tho' 
Words de the Teſtator cannot ſpeak ſo plainly and 
ſcarce intelli- diſtin&ly as he uſed to do, and can 
gible. ſcarcely be underſtood, (his Tongue being 
perhaps ſwoln or ſtiff with the Heat of 
the Diſtemper) yet the Teſtament is 


What if it 5 Secondly. If a Man is at the Point of 
doubted whe- Death, and it does not appear plainly 
ther a Whether he is of perfect Mind and Me- 
Mill and mory, if he can ſpeak ſo diſtinctly as to 
be underſtood, then he is preſumed to be 
of perfect Mind and Memory, and there- 
fore in ſuch Caſe may make his Teſta- 
ment; but if he cannot ſpeak ſo diſtinctly 
as to be underſtood, he is not in ſuch 

Caſe to make his Teſtament. | 
Whether ove Thirdly. If a Man is at the Point of 
at the Point Death, and is hardly able to ſpeak fo as 
of Death may to be underſtood, and ' doth not of his 
2 own Accord make or declare his Teſta- 
Motion of an- ment, but at the Interrogation of ſome 
other. other demanding of him, whether he make 
| this or that Perſon his Executor ? and 
g Oh whether 


Memory. 


and Executor. 33 


be importunate to have, the Teſtator ſpeak, 

or asks ſuch Queſtions for his own Advan- 

tage: As, Do you make me Executor? 

or, Do you give me this or that? and 

thereupon the Teſtator anſwers, Ves: 

In this Caſe it ſhall be preſumed, that 

the Teſtator anſwered yes, rather to de- 

liver himſelf from the Importunity of the 

Party, than out of any Intent to make 

his Will ; for it is generally painful to a 

Man in that Extremity either to ſpeak or 

be ſpoke to. If a Man makes a Will in 

his Sickneſs at the over Importunity of his 

Wife, to the End he may be quiet; this 

ſhall be ſaid to be a Will made by Re- 

ſtraint, and ſhall not be good. Styl. 427. 

If the Perſon who makes the Motion be If he be not a 
not any way ſuſpected, and it alſo appears ſuſpected Per- 
by ſome Conjectures, that the ſick Perſon r. | 
had a Deſire to make his Will; as if the, Deſign * 
ſick Perſon ſend for his Friend, who being make a Will. 
come, asks him if he makes this or that 

Man his Executor, who would: have had 

the Adminiſtration of his Goods if he 

had died inteſtate ; and he anſwers, Yes, 

or, I do make him my Executor: In this 
Caſe the Teſtament is good. | 


* 


E 3 Fourthly. 
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Whether if a Pourthly. If the ſick Man's Kinsfolks, 
* _ or ſome other Perſons, cauſe a Teſtament 
ſick Man by to be written after their Indicting, with- 


to the Writer thereof, or requeſted him 

ſhall þe good: to write his Will ; or unleſs he Teſtator, 

being of ſound Mind and Memory, had 

by plain and expreſs Words, or by other 

apparent Conjectures, than barely anſwer- 

ing Yes, confirmed the ſame. If it do 

not appear whether the Teſtament was 

prepared by the Directions of the fick 

Man, or of his Kinsfolks and Friends, it 

ſhall be preſumed, in Favour of the Te- 

ſtament, to have been prepared by the 
Directions of the fick Man. | 

loint Tenant One that is a Joint-tenant with another 

cannot make of Lands or Tenements, cannot make a Will 

2 Will of his of his Share of the Lands or Tenements, 

Part. neither can one that has a Joint Intereſt 

with another in Goods or Chattels, make 

a Teſtament of his Share of ſuch Goods 

ber Chatrels, except he be a Joint Mer- 

chant or Trader. x Ist. 182. a. 2 Ch. 

2 Ca. 129 Littleton Soc. 287 Perk. Sect. 500. 

Tenant in Tenant in Tail may deviſe Lands to a 

Tail may de- Charity, and ſuch Deviſe ſhall be good, 

8 to though there be neither Fine levied, nor 

„ Recovery ſuffered of the Lands. Duke's 

1 14 2 Char. 


o 
o : — 4 


and Executors. 
Char. Uſes 110. 2 Vern. 453. 1 Williams 


8. baht TS! 
. ſhall next conſider Eccleſiaſtical Of Tefta- 


Perſons, ſuch as Archbiſhops, Biſhops, 


ments by Ex- 


Deans, Archdeacons, Prebendaries, Par- Perſons, 


ſons, Vicars, Sc. whether they can by 
Will diſpoſe of ſuch Things as they have 
in Right of their Church, for of ſuch 
Things as they have in their natural 
Capacity, they may make Diſpoſition by 
Will as well as Laymen may; but the 
Things they have in Right of their 
Church, as Houſes, Demeſnes, Glebe, 
and ſuch like, Ecclefiaſtical Perſons can- 
not diſpoſe by their Teſtaments, nor of 
Trees or Fruits growing upon the De- 
meſne or Glebe ; except where the In- 1 


cumbent before his Death hath cauſed of the Profits 
any of his Glebe Lands to be manured of Corn by 
and ſown at his proper Coſts and Charges —_ 
with any Corn or Grain; for in ſuch gy. 
Caſe the Incumbent may by Will diſpoſe 


of the Profits of the Corn growing upon 
the Glebe Lands ſo manured and ſown, 


Stat. 28 H. 8. c. 11. $. 6. 


Of Teftaments made by Fear or Fraud. 


No Qebins is more contrary to a free Fear. 
Conſent than Fear ; therefore that 
Teſtament is juſtly to be rejected which 
is made upon juſt Fear, and that not only 
with Regard to the Perſon who put the 


Teſtator in Fear, but alſo in Reſpect to 
E 4 all 


all other Per ſons whatſoever, unleſs the Te- 
ſtator of his own Accord inſert ſome Legacy 
to another Perſon ; for then the Teſtament 
in that ReſpeRt is good. And not only 
that Teſtament is void which the Teſta- 
tor is compelled to make by preſent Force 
or Violence, but alſo that which he makes 
upon being threatned with future Injury, 
if the Threatnings are ſuch as may move 


- juſt Fear: And though the Teſtament be 
not made at the Time of the Violence or 


Threatning, but afterwards, it is equally 
void. - If the Teſtator, when there is no 
Cauſe of Fear, doth ratify and confirm 
the Teſtament, then is the Teſtament 
good in Law. 

Frand is no leſs deteſtable in Law than 


open Force, and therefore if the Teſtator 


is circumvented by Fraud, the Teſtament 
Is of no more Force than if he was com- 
pelled to execute it through Fear. Ne- 
vertheleſs when the Deceit is not evil, 
but good, (for all Deceit is not evil) ſuch 
Deceit doth not deſtroy the Teſtament, 

e. g. Suppoſe the Teſtator intends to be- 


Now his Goods upon a vile wicked Per- 
fon, and leave his Wife and Children 


deſtitute, and the Wife or Children per- 
ſuade the Teſtator that ſuch Perſon is 


dead, thereby deceiving the Teſtator, and 


procuring themſelves to be appointed Exe- 
cutors and general Legatees : This Deceit 
is not looked upon as evil, and therefore 
the Teſtament is not to be rejected as 
unlawful, 
The 
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The Teftator made his Will, and there Fraud in a 


by gave Archer the greateſt Part of his 


perſonal Eſtate amounting to 5000 4, but pg. 


Will relating 
a perſonal 


te exami- 


one B. his Maid Servant, had in his nable only in 
Sickneſs prevailed on him to make ano- the 2 


ther Will, and to marry her a Week be- ical 
fore his Beath, when he lay on his ſick Bed 
at ſix o'Clock at Night, though it was 
really proved by two Miniſters, that ſhe 
was a Year before actually married to 
one Moſſe, and was then his Wife, and 
that Moſſe procured the Licence for the 
Marriage of the Teſtator to B. and this 
Will being ſet up by Meſſe, Executor to 


B. though it appeared that there was as 


groſs a Practice as could be in the gain- 
ing the Will, the Teſtator being Non 
Compos Mentis both at the Time of making 
the Will, and alſo at the Time of the 
ſuppoſed Marriage, and that in his Health 
he knew that Moſſe and B. were married, 
and that B. ſuppreſſed the firſt Will; yet 
that Will ſo ſet up, being proved in the 
Prerogative Court, and the Matter in 

ueſtion relating only to a perſonal E- 
ſtate; the Lord Chancellor was of Opi- 
nion, that whilſt that Probate ſtood, the 
Matter was not examinable in Chancery ; 
and though the Fraud was fully proved 
and opened to him, he would not hear 
any Proofs read, but diſmiſſed the Bill. 
Archer and Moſſe, 2 2 Vern. 89. 


9 


Court. 


Though a Will gained by Fraud, and But a Party 


proved in the Spiritual Court, is not to claiming un- 
be der ſuch a 


Will, 


ſhall 


have no Aid in a Courtof Chancery. 
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be controverted in Equity; yet if the Party 

claiming under ſuch a Will comes for 

Equity in the Court of Chancery, he 

ſhall not have it. 2 Vern. 96. | 

A Will may A. by bis Will had deviſed his Land 
be good at to his Mother in Fee, and the Mother 
Law, as be- was afterwards told by J. S. that this 
———_ Will would not be good, but ought to be 
ill in Equity, guarded, (as he called it) and that he 
as if obtained would make another Will for the Teſta- 
by Fraud. tor, which he would take Care ſhould be 
ſufficiently guarded. Accordingly 7. S. 

drew the Will, which was ſo drawn, that 

A. thereby gave the Land to his Mo- 

ther for Life only; Remainder to J. &. 

in Fee. The Mother on the Death of A. 

brought a Bill to eſtabliſh the firſt Will, 

and there were diverſe Witneſſes exa- 

mined to prove A. the Teſtator Non Compos 

when he made his ſecond Will. Lord 
Chancellor: A Will, though good at Law, 

may yet be ſet aſide in Equity for Fraud; 

as if A. ſhould agree to give B. Bank- 

Hills to the Amount of 1000 J. in Conſi- 
deration that B. would make his Will, 

and thereby deviſe his Lands to A. And 
accordingly B. does make ſuch a Will, and 

A. gives B. the Bank-Bills, but thoſe Bank- 

Bills prove to be forged : This, though 

2 good Will at Law, ſhall nevertheleſs be 

avoided in Equity by the Teſtator's Heir 

for the Fraud. In like Manner if 4. had 

deviſed his Lands to his Mother in Fee; 

and afterwards F. F. the Defendant had 

told A. the Teſtator, and not the Mo- 

ther, 


and Executors. 


ther, (as in the principal Caſe) that the 
Will was a void Will for want of its being 
well guarded, and that he would make 
another Will for the Teſtator that ſhould 
be effectually guarded; and accordingly 
he had made another Will for the Teſtator, 
whereby the Land had been deviſed to 
the Mother for Life only, the Remainder 
to J. S. (the Defendant) in Fee: This 
would be a good Will in Law, if atteſted 
purſuant to the AR of Parliament, but 
| would be ſet aſide in Equity for the Fraud; 
but as to the Evidence of the Teſta- 
tor's being Non Compos, that is in- 
tirely at Law, and to be tried there. 
The Court directed an Iſſue in Middleſex, 
where the Will was made, (though the 
Lands lay in Shropſhire) to try whether 
the Will by which the Lands were de- 
viſed to the Mother in Fee, was the Laſt 
Will of the Teſtator. Mich. 1715. Goſs 
v. Tracey, 1 Williams 28). 2 Vern. 699. 

Vide 1 Ch. Rep. 12, 66. | * 
It being urged, that a Will concerning ynether 
Land is only triable at Common Law, Fraud in ob- 
and that the Party there may take Ad- taining a Will 
vantage of any Fraud or Impoſition on * may = 
the Teſtator, and therefore not proper to Equity. ” 

be examined into, or fer aſide in Equity, 
upon Pretence of Fraud or Surprize ; the 
Lord Chancellor held, that there might 
be Fraud in obtaining a Will that might 
be relievable in Equity, and of which no 
Advantage could be taken at Law ; as if 
a Man agree to give the Teſtator 2000 . 
| in 


323 = 
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Court. 
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in Bank-Bills, if he will deviſe his Eſtate 

to him, and on the Delivery of ſuch Bills, 

makes his Will, and deviſes his Eſtate to 

him, and che Bills proved to be forged 
or counterfeited. 2 Vern. Joo. 

Will gained It was ſaid by Lord Commiſſioner 7e- 

by Fraud, not %, that there was a Difference betwixt a 

in Ep. Deed and a Will gained from a weak Man, 

„ and upon Miſrepreſentation or Fraud : 
For if a Will be gained from a weak Man 
by falſe Repreſentation, this is not a ſuffi- 
cient Reaſon to ſer it aſide in Equity; as 
was determined in the Caſe of the late 
Duke of Newcaſtle's Will, between Lord 
Thanet and Lord Clare, and in the Cale 
of Bodvil and Roberts ; but where a Deed 
(which is not revocable asa Will) is gained 
from a weak Man upon a Miſrepreſenta- 
tion, and without any valuable Conſide- 
ration, the ſame ought to be ſet aſide in 
Equity. Paſ. 1125. James v. Greaves, 
2 Williams 210. . 

But at Law, But it was decreed in the Houſe of 
Lords, that a Will of a real Eſtate could 
not be ſet aſide in a Court of Equity for 

Fraud or Impoſition, but muſt be fried 
at Law on Deviſavit vel non, being a 
| Matter proper for a Jury to examin into. 
28 July 1128, Bransby and Kerridge. 

Fraud in ob- A Bill was brought to ſet aſide a Will 

raining a Will relating, to a perſonal Eſtate only, and to 

of a perſonal ſtay the Probate thereof ; ſetting forth, 

_— that the Will was gained by Fraud and. by 

Spiritual ene miſrepreſenting the Plaintiffs, who were 

the Half Brothers and Siſters of * Te- 
f atrix 


and E xecutors. 


ſtatrix, and alledging, that the Will was 


falſely read to her, and ſetting forth di- 
verſe Inſtances of Fraud on the Part of 
the Defendants in procuring this Will, 
The Defendants, as to that Part of the 
Bill which ſought to ſet aſide the Will, 
and to ſtay the Proceeding, demurred to 
the Juriſdiction of the Court, for as 
much as upon the Face of the Bill it 
appeared, that the Plaintiffs were impro- 
er to ſue here, in Regard the Spiritual 
Court had the proper Cognizance of Wills 
relating to perſonal Eſtates, and could de- 
termine Fraud concerning them. After 
which Motions were made before the 
Lords Commiſſioners and Lord Chancel- 
lor King for an Injunction; for that the 
Demurrer confeſſed the Fraud, and Fraud 
was cognizable in Equity as well as in the 
Spiritual Court. Cur. Contra. The Spiritual 
Court has Juriſdiction of Fraud relating 
to a Will of a perſonal Eſtate, and can 
examine the Parties by Allegation touch- 
ing this Fraud; and if the Will was 


falſely read to the Teſtatrix, then it is 


not her Will. Trin. 1125. Stepbenſon v. 
Gardiner, 2 Williams 286. Vide of Plume 
and Beate, 1 Williams 389. The like 
Reſolution in the Caſe of a forged Le- 


CHAP. 
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Of Deviſes of Lands and Tenements. 
What Words ſhall paſs a Free- Sim 
ple; what an Eftate-Tail. Of 
Executory Deoviſes. Contingent and 
Croſs Remainders. Executory De- 
wiſe of a Term, and of the Limita- 

tion of the Truft of a Term. Incer- 
tain Deviſe. Deviſes by Implica- 
tion. Implied Truſts for the Heir. 
 Deviſes of Lands for Payment of 
Debts. FDeviſes upon Condition. 
Void Deviſes, as againſs Law ; 
1. By Incertainty in the Thing de- 
_ wiſed. 2. By Incertainty in the 
Deviſee. 3. By the Deviſees's 2. 
ing in the Life-time of the Te- 
2 Of Deviſes of Copybo 


ande. | 


T the Common Law Lands and Te- 

nements were not deviſable by any 
Laſt Will or Teſtament. 

Unleſs by Cu- But by certain private Cuſtoms in ſome 

ſtom in Bo- Boroughs, they were deviſeable. 

* 1 By the Statute 32 H. 8. c. 1. a Man 

able by tbe might deviſe all his Lands holden in 

Stat. 32 H. 8. Socage, and two Parts of his Lands 


c. 1. holden by Knights Service. 


Lands not de- 
viſeable. 


And 
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And by the Kat. 12 Car 2. c. 25. F. 1. Sat. 12 Car. 
all Tenures are turned into free and com- 25. 5.1 
mon Socage. | 
As to what Eſtate the Deviſor - muſt Whether, 
have in the Lands deviſed, if a Stranger when the 


diſſeiſes the Deviſor, and the Deviſor dies Teſtator is 


before Re- entry, the Deviſe is void. 39 . 
H. 6. 18. 5. But if he re- enters, the De: Device hall 
viſe ſhall be good. 1 Salk. 238. If the be void? 
Teſtator deviſes Land to his youngeſt 
Son, and the eldeſt Son knowing: of the 
Deviſe, diſſeiſes his Father, and the Fa- 
ther dies before he re- enters, whereby the 
Deviſe is void; yet as it was made void 
by Deceit and Covin, it ſhall be made 
good in Chancery. Roſwell and Emery, 
1 Roll. Ab. 378. 080 
If a Man deviſes Lands in which Devise of 


void, not being within the Statute of feng 
Wills, for he — not a Perſon having — 
Lands, Sc. Plowd. 348. void. 

A Man deviſed to his Wife all ſuch p.,;& or an 
Sums of Money, Lands, Tenements and Lands he ſhall 
Eftates whatſoever, whereof at the Time have at the 
of his Death he ſhould be poſſeſſed; after R wg wart 
the making the Will he purchaſed Lands purchased as- 
of the Cuſtom of Gavel-Kind, and died ter the Will 
without making any new Publication of paGs not. 
his Will. It was held, that theſe Lands 
did not paſs, for they were not his Lands 
at the Time of making the Will; and 
the conſtant Form of Pleading is, that 
the Teſtator was ſeiſed, and being ſs 

I ſeiſed 
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ſeiſed, did, Sc. which at leaſt is an Evi- 
dence of the Law ; and there is no Dif- 
ference as to Lands deviſable by Cuſtom 
or by Statute : But ſuch a Deviſe of 
Chattels perſonal is good, though the 
Teſtator had them not at the Time of 
making his Will, becauſe they go to the 
Executor, and paſs not by the Will, but 


by the Aſſent of the Executor to whom 


the Will is only directory. Bunter and 


Deviſe of 
Lands for 
Payment of 
Debts, aſter- 


urchaſed 
— paſs, B 


Coke, 1 Calk. 237, 238. 
Amery articled with Pollard for the Pur- 
chaſe of Lands, and before any Conveyance 
executed, he deviſed all his Lands to be 
ſold for the Payment of his Debts and Le- 
acies.; theſe Lands will paſs, although he 
was not ſeiſed at the Time of the Will, 


and though there was no new Publication 


Lands after 


the Purchaſe, 
but before 
Admittance, 
good. 


of the Will. Alſo if a Man deviſes all his 
Lands for Payment of his Debts, and af- 
terwards purchaſes Land and dies, Equity 
will decree a Sale of the purchaſed Lands 
although there were no precedent Articles. 
Prideaux and Gibben, 2 Chan. Ca. 144. 

If a Man purchaſes Copyhold Lands 
and dies before Admittance, having de- 
viſed all his Copyhold Lands to J. & the 
Copyhold Land contracted for, will paſs 


by the Will ; for the Teſtator had an E- 


quity to recover the Land, and the Ven- 
dor ſtood Truſtee for the Teſtator, and 
as he ſhould appoint, till a Conveyance 
executed. If upon Articles for a Pur- 
chaſe, the Purchaſer die, having deviſed 


the Land before a Conveyance executed, 
I the 


and Executor. 


the Land will paſs in Equity. Davie v. 
Beardſham, 1 Chan. Caf. 39. 
A. employed B. to article for the Pur- 


A Deviſe of 
chaſe of Lands, which B. did, and che 


Purchaſe-Money was paid. A. after- fore Con- 


wards, but before any Conveyance, de- veyance, 
viſed the Lands to F.S. A. after that Sd. 


took a Conveyance of the Lands to him- 
ſelf and his Heirs, and died. It was 
held, that the Lands paſſed by the Will, 
and that a Man might deviſe an equita- 
ble Intereſt as well as a legal Intereſt. 
Greenhill and Greenhill, 2 Vern, 619. 

A meer Poſſibility is not deviſable. 
A Man deviſed Lands to Truſtees, in 


Truſt, to pay his Debts, and till his 


Debts paid, to pay M. 100 J. per Annum ; 
and after bis Debts paid, 300 J. for Life; 
and if ſhe ſhould have any Children, to 
convey to thoſe Children ; but if ſhe died 
without Iſſue, then to convey to the 
eldeſt Son and Heir of F. C. and the 
Heirs of ſuch eldeſt Son; but if he 
claim any thing during the Life of M. 


then both Father and Son to be excluded 


from having any thing in the Eſtate. 
The eldeſt Son of 7. C was A. who had 


vi 


two Siſters B. and T. A. died, leaving 


Iſſue J. who in the Life-time of M. de- 
viſed the Lands in Queſtion to J. S. and 
died without Iflue ; after the Death of 
M. without Iſſue, the Truſtees conveyed 
to B. and 7, And it was held, that they 
were well intitled to the Lands, and 
that the Deviſe to 7. S. being a mere 


F Poſſibility - 
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Poſſibility during the Life of M. was 
void. Biſhop and Fountain, 3 Lev. 42), 
| 8. 
What Words Na to what Words will paſs a Fee- 
Pes ab in Simple in a Will. If a Man deviſe 20 
Wi. Acres of Land to another, and that he 
| ſhall pay to his Executors 10 J. for the 
ſame, the Deviſee hath a Fee-Simple by 
the Intent of the Deviſor, although it be 
not to the full Value of the Land. So 
it is if a Man deviſe Land to another in 
perpetuum, or to give and to fell, or in 
feodo Simplici, or to him and his Aſſigns 
for ever. But if a Deviſe be to a Man 
and his Aſſigns, without ſaying for ever, 
he hath but an Eſtate for Life. If a 
Man deviſe Land to one & Sanguini 
ſuo, that is a Fee-Simple ; but if it be 
Semini ſuo, it is a Fee-Tail. 1 Inſt. 9. V. 
Benl. 11. 1 Roll. Ab. 834. 
To a Man A Deviſe to a Man and his Succeſſors 
and his Suc- carries a Fee; for by the Word Succeſ- 
cellors: fors is intended Heirs, Qnia Heres ſucce- 
dit Patri. Cro. Fac. 416. 1 Roll. Ab. 835. 
A Deviſe by If a Man deviſe by theſe Words: / 
the Word Re» Releaſe all my Lands to A. and his Heirs ; 
eaſe. A. has a Fee-Simple : The Law diſpenſes 
| with the Form in a Will where the In- 
tention of Conveying appears. Bendl. 30. 
That F. S. I appoint that J. S. ſhall have my Inheri- 
ſhall have my tance, if the Law allows it, or that F. H. 
Inheritance. ſhall be Heir of my Lands; theſe Words 
are ſufficient to create a Fee. Hob. 2. 


Moor 873. Godb. 207. 3 D. A. 116. p. 17. 
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A Deviſe of Lands to A. for Life, and The whole 
after his Deceaſe, the whole Remainder — 
of thoſe Lands to B. B. has a Fee in rar Life. 
the Remainder. Norton and Ladd, 1 Lut. 

62. | 
A Deviſe of Lands to Truſtees, with- To Truſtees 
out any Words of Limitation, to ſupport to ſupport an 
the Truſt of an Eſtate of Inheritance, Eſtate of In- 
the Truſtees by Implication have an beritance. 
Eſtate of Inheritance ſufficient to ſupport 
the Truſt ; for there is no Difference 
between a Deviſe to a Man for ever and 
a Deviſe to a Man upon a Truft that 
may endure for ever. Paſ. 1 Geo. 2. Shaw 
and Wright. . 

If A. deviſes Land to B. for Life, Re- The Word 
mainder to C paying ſeveral Sums in PM cre- 
Groſs, C. hath a Fee, though all the a 
Sums together do not amount to the 
annual Rent of the Land; for the Deviſe 
ſhall be intended for his Benefit; for if he 
had only an Eſtate for Life, he might die 
before he could receive the Legacies out 
of the Land, and conſequently be a 
Loſer; for where there is a Sum in Groſs 
to be paid, then the Deviſee hath a Fee, 
though the Sum be not to,the Value of 
the Land, Collier's Cale, 6 Co. 16. Cro. 

Eliz. 318. Cro. Fac. 527. Cro. Car. 158. 
1 Inf, 9. b. 5 Co. 21. Bendl. 15. 2 Lev. 
"49. 2 Salk, 685. | 
ut if A. deviſes Lands to B. paying ſo paying ſo 
much, or ſuch Sums out of the Profits of much out of 
the Lands, the Deviſee takes but an the Profs 


where the 
F 2 Eſtate Deviſee can 


be no Loſer, only an Ellate for Life. 


All my Eſtate. 
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Eſtate for Life ; for although he takes 
the Land charged, yet he is to pay no 
further than he receives, and ſo can be 
no Loſer. 6 Co. 16. 2 Mod. 25. Vide 2 
Lern. 106. So if the Deviſe had been to 
B. paying an annual Sum to another, this 
had been an Eſtate for Life ; for he may 
pay this out of the yearly Profits with- 
out any Loſs to himſelf. Vide Cro. Car. 
158. 1 Jones 211. 1 Bulſtr. 194. Cro. Car. 
416. Cyo. Fac. 527. 2 Vern. 687, 564. 
The Teſtator being ſeiſed of Freehold 
and Copyhold Lands, deviſed all the reſt 
of his Eſtate, whether Freehold or Co- 
hold to his Wife and Children, equally to 
be divided amongſt them ; it was held, 
that the Word fate muſt fignify the 
Intereſt he had in the Land, and fo paſs 
a Fee. Carter and Horner, 4 Mod. 89. 
Vide Stile 281. 2 Lev. 91. 1 Mod. 100. 2 
Cha. Ca. 262. The Teſtator deviſed all his 
Eftate real and perſonal; It was held, 
that Fee-Farm Rents paſſed by theſe 
Words; for the Word Eftate is genus 
generaliſſimum, and includes all Things 
real and perſonal. Counteſs of Bridge- 
water and Duke of Bolton, 1 Salk 236, 


All my Lands I give all my Lands and Eſtate in L. in 
and Eſtate. Northamptonſhire to M. E. the Deviſee 


has an Eſtate in Fee, but held clearly, 


Allmy Lands. that a Deviſe 4 all my Lands would only 


give an Eſtate for Life. Paſc. 1129. Barry 
"and Edgworth. *; 
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The Teſtator was ſeized of B. Acre How if the 
in Fee by Mortgage, which was for- — 
feited, and of V. Acre as of his own yi Chanels, 
Inheritance, and deviſed . Acre to his 
Brother, and all the Reſidue of his Goods, 

Leaſes, Mortgages, Eſtates, Debts, ready 
Money, and other Goods, whereof be 
was poſſeſſed, after Debts and Legacies 
paid to his Wife: It was held, that this 
was no Deviſe in Fee to his Wife of the 
mortgaged Land, the Word Eſtate is 
coupled here with Chattels, and the 
Words, whereof be was poſſeſſed, ſhew 
that he intended only to give her Chat- 
tels and the Mortgage Money, and not 
the Inheritance of the Land. Wilkinſon 


and Merryland, Cro. Car. 447. 1 Roll. 


Abr. 834. | 

As to what Words will paſs an Eſtate WordsinaDe- 

Tail in a Will. — 
te- Tai = 


The Intent of the Deviſor will ſuppl 
thoſe Words that are neceſſary in Cb. To * 
veyances at the Common Law; as if Male, with- 
Lands are deviſed to a Man and his Heirs out ſaying of 
Male, the Law will give him an Eſtate- Tail, lis . 
and ſupply the Words of his Body. A De- 
viſe to one et Semini ſuo creates an Eſtate- To a Man et 
Tail; but a Deviſe cannot direct an In- Sein Jae. 
heritance to deſcend contrary to the Rules 
of Law; and therefore if A. deviſes to 
B. and his Heirs Male, though this is an 
Eſtate-Tail, yet if B. hath Iſſue a Daugh- 
ter, who hath Iſſue a Son, he ſhall not 
inherit; for the Rule is, whoever claims 
as Heir in Tail Male, muſt convey his 

F3 Diſcent 
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Diſcent wholly by Heirs Male. 1 If, 
9. b. 25, 271. Hob. 33. 1 Vent. 288. 
7 i Th, If Lands are deviſed to one, and if he 
and if he die die before Iſſue, or if he depart, not leav- 
not having ing Iſſue, or if he die, not having a 
a Son. Son, all theſe Limitations create an E- 
ſtate-Tail. 2 Vent. 166. So if Lands are 
deviſed by theſe Words; And if it pleaſe 
God to take my Son R. before be ſhall have 
Iſſue of bis Body, ſo that the Lands deſcend 
to his Brother, this is an Eſtate-Tail in 
r 
To one aꝗd A Man deviſed to his eldeſt Son, and 
— 5 the Heirs Male of his Body for the Term 
Body . oh of 500 Years; provided, that if he, or 
Years, with any of his Iſſue Male alien the Premiſſes, 
Proviſo not to then to remain over, this is an Eſtate- 
Alien, Tail, and the Limitations for 500 Years 
void: The Teſtator's Intent was, that it 
ſhould be an Inheritance, becauſe by the 
Proviſo he took Care to advance the Iſſue 
of the Deviſee; if it ſhould be a Term, 
by the Diſcent of the Inheritance on the 
- Deviſee, the Term would be merged, and 
the Iſſue would be unprovided for, for 
the Deviſee might alien the Eſtate. 10 Co, 
88. Moor 772. | 
To two, and The Teſtator having two Sons B. and 
that one ſhall O. deviſed Black Acre to B. and his 
þe Heir to the Heirs, and White Acre to C. and his 
other if either |. . 
die without Heirs; and further willed, that the Sur- 
Iſſue. vivor of them ſhould be Heir to the other 
if either of them died without Iſſue. 
Though the firſt Words were ſufficient to 
paſs an Eſtate in Fee, yet the ſubſequent 
21 Words 
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Words corrected them, and paſs only 
an Eſtate-Tail, and the Remainder in 
Fee was not contingent but executed, 
each Son being Tenant in Tail of the 
Part to him deviſed, with the Remain- 
der over to the other. Cro. a 695. 

A Man deviſed Lands to his Wife for To one, and 
Life, and after to her Son J. &. and if if he die with- 
he died without Iſſue having no Son, out Iſſue, 
then the Remainder over. This is an genen Re. 
Eſtate in Tail Male; for though the De- mainder over. 
viſe to the Son, and if he die without If- 
ſue, had been a Tail General, yet when 
the Deviſor went further and ſaid, having 
no Son, he thereby explained what Iſſue 
he intended ſhould inherit the Land. 

1 Roll. Ab. 83). | 

The Teſtator deviſed Lands to his When Heirs 

Wife, if ſhe did not marry ; and if ſhe muſt be in- 
did, then his eldeſt Son preſently after —— 
her Deceaſe, to enter and hold the Lands - 
to him and the Heirs Male of his Body ; 
the Remainder to his other Sons in Tail: 
The Wife did not marry, yet the Court 
reſolved, that the Lands were intailed 
by the Will, taking the Intent of the 
Deviſor to be, that the Intail ſhould be 
created at all Events, but that the eldeſt 
Son ſhould not enter till after the Death 
of the Wife ; unleſs ſhe married, and 
then to enter preſently. Luxford and 
Cheek, 3 Lev. 125. 

The Teſtator deviſed to a Man and his 10 , Man 
Heirs, and if he died without Iſſue, that and his Heirs, 


then the Land ſhould go to A. and B. or and if he die 


—_ 


When Heirs 
muſt be in- 
tended Heirs 

of the Body. 


To a Man 
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the Survivor of them: The firſt Deviſ ee 
had an Eſtate-Tail, for in theſe Caſes 
the Extent of the Word Heir is con- 
fined to the Deſcendants or Iſſue of the 
Deviſee, ſince otherwiſe the Limitation 
over cannot veſt according to the Intent 
of the Deviſor ; for they will not allow 
a Limitation of a Fee upon a Fee. 1 Roll. 
Ab. 836. Moor 864. Hob. 75. Poll. 487. 
Cro. Fac, 448. | | 

A Man deviſed Lands to his Son, and 
if the Teſtator's Daughter ſurvived the 
Son and his Heirs, then ſhe ſhould have 
his Lands: The Son had but an Eſtate- 
Tail, for the Word Heirs muſt be intend- 
ed Heirs of his Body, for he would not 
die without a collateral Heir whilſt his 
Siſter was alive: But if the Deviſe over 
had been to a Stranger, then the Son 
would have had a Fee-Simple, and the 
Rewainder would have been void ; for 
it was to veſt on a Contingency of the 
Son's dying without Heirs, which is too 
diſtant to expect, and the whole Fee- 
Simple being in the Son, there was no 
preſent Intereſt to veſt in a Stranger. 


Cro. Fac. 415, 416. 1 Salk. 233. Parker 


and Thacker, 3 Lev. 70. 7 Co. 4. For- 
reſter's Rep. 1. Wd — 
A Deviſe to a Man in perpetuum, and 


_ Heir after his Deceaſe, Remainder to his Heir 


Male in the ſingular Number, is an Eſtate- 
Tail; for Heir t Nomen Collectivum. 1 
Bulſt. 219. | 


A | 
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A Man deviſed Land to B. for his na- A Deviſe to 
tural Life, and after his Deceaſe he gives 4 Pg nr 
the ſame to the Iſſue of his Body law- naw 90 
fully begotten on a ſecond Wife, and for his Ifue, is an 
want of ſuch Ifſue, to 7. S. and his Heirs Eflate-Tail. 
for ever : Provided, that B. may make a | 
Jointure of all the Premiſſes ro ſuch ſe- 
cond Wife, which ſhe may enjoy during 
Life. This is an Eſtate-Tail in B. for the 
Word Ifſue eff Nomen Collectivum, and 
takes in the whole Generation. King and 
Melling, 1 Vent. 225. 2 Lev. 58. 

If Lands are deviſed to a Man, and 
after his Deceaſe to his Children, he then 
having Children, he has but an, Eſtate When a De- 
for Life. If Lands are deviſed to a Man viſe to a Man 
and his Children or Iſſue, he having Iſſue — —— 
at the Time of the Deviſe, he has but an Iiſe or i 
Eſtate for Life jointly with his Children ; Tail. 
but if he had no Iſſue at the Time of the 
Deviſe, he takes an Eſtate-Tail; for it 
was the Intent of the Deviſor, that the 
Children ſhould have the Land, and 
they cannot take as Deviſees, becauſe 
they were not i Eſſe, nor by way of Re- 
mainder, for the Deviſe was immediately 
to him and his Children, and they ſhall be 
taken as Words of Limitation, viz. as 
Children of his Body. Mild's Caſe, 6 Co. 

17. b. | 

Tho! an expreſs Eſtate for Life is given Ni z 
to the Anceſtor, with a Limitation to the for Life with 
Heir or Heirs of his Body, or his Iſſue, 2 Limitation 
= regularly the Anceſtor takes an Eſtate- 2 

ail according to the Rule laid down in gi ke an 


Shelley's Eftate-Tail. 
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Shelley's Caſe, 1 Co. 99. viz. That where 
the Anceſtor takes an Eſtate of Free- 
hold, a Limitation to his right Heir or 
Heirs of the Body, are Words of Limi- 
tation and not of Purchaſe. 
Exception A Deviſe to A. for Life, and after- 
and where the wards to the next Heir Male, and the 
_ _— Heirs of the Body of ſuch Heir Male , 
3 A. has but an Eſtate for Life, for the 
Inheritance is limited on the Eſtate of 
the Heir in the Singular Number, and 
therefore he ſhall rake by Purchaſe, Arch- 
er's Caſe, 1 Co. 66, ED 
Deviſe to 1. The Deviſor deviſed to A. his Son for 
for ever, and ever, and after his Deceaſe, the Remain- 
_ reg, der to his Heir Male for ever, with other 
Heir Male. is Remainders over, A. has an Eſtate-Tail; 
an Eſtate- for tho' the firſt Deviſe, which was for 
Tail, ever, would give a Fee-Simple, yet the 
ſubſequent Words, to his Heir Male, 
ſhew what Sort of. Inheritance the De- 
viſor intended him ; and the Word Hezr, 
being Nomen Colleftivam, is ſufficient in a 
Will to create an Inheritance, 1 Brlf. 
219. 1 Roll. 836. 
Deviſe to J. A Deviſe of Lands to A. for Life, 
for Life ſann without Impeachment of Waſte, and in 
_— 2 Caſe he ſhould have Iſſue Male, to 
mall have Il ſueh Iſſue Male, and his Heirs for 
ſue Male, to ever; and after the Death of A. in 
ſuch Iſſue in Caſe he leaves no Iſſue Male, the Re- 
. Rag mainder over, A. had but an Eſtate 
Iſſue Remain. for Life, 1. Becauſe it was deviſed to 
der over, is him expreſsly for Life, and that without 
an Eſtate for Impeachment of Waſte, which would 
Life, "i 5 have 
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have been needleſs if it had been an 

Eſtate-Tail. 2dly, The Words And in 

Caſe A. die without Iſue Male, or leave 

no Iſſue, are not to be taken ſubſtanti- 
ally and abſolutely, but relative to what 

was ſaid before, viz. if A. ſhall die without 

Iſſue, who ſhall take the Fee as before 

is appointed. Loddington and Kime, 3 Lev. 

431. 1 Salk. 224. | 

The Teſtator deviſed his Lands to pie to 4 
Truſtees and their Heirs, in Truſt for A. for Life, Re- 
for Life, and to his firſt and other Sons mainder to 
in Tail; but in Caſe A. died without an bis firſt and 
Heir Male of his Body begotten, the 1 
Truſt to be void, and in ſuch Caſe he 4 diewithout 
gave the Eſtate to another; It was held, an Heir Male 
that theſe Words, if be die without Heir - his Body, 
Male of his Body begotten, did not give yg; ol 
an Eſtate-Tail by Implication, nor enlarge but an Eſtate 
an expreſs Eſtate deviſed to him for Life. for Life. 
Bamfield and Popham, 2 Vern. 42), 449. 

1 Salk. 236. 

A Man by Will deviſed Lands to his Deviſe to the 
Son for Life, without Impeachment of Son for Life 
Waſte, Remainder to Truſtees during /-"* Waſte, * 
Life, to ſupport contingent Remainders, * 
with Remainder to the Heirs of the Body preſerve con- 
of the ſaid Son, Reverſion to himſelf in tingent Re- 
Fee, with a Power to his Son to make a mainders, Re- 
Jointure: It was held, that the Son took —_— of 
only an Eſtate for Life, as the Words jj, Body, 
were expreſs, and had all the other Marks Remainder ta 
attendant on an Eſtate for Life, and con- the Deviſor in 
ſequently, that the Heirs of his 8 
ſhould take by Purchaſe ; and though the Efe for 

Eſtate Life. 
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Eſtate would veſt in the firſt Son as Te- 
nant in Tail by way of Purchaſe, yet 
not ſo as to exclude the other Sons or 
their Iſſue from taking the like Eſtate 
whenever his Eſtate determined for want 
of Iſſue. Mich. 1728. Papillon and Voice, 
vide Fitzgivbou 38. 2 Williams 471. 


Of Executory Deviſes, Contingent Re- 
mainder, Croſs Remainder, &c. 


Of Executory Fee cannot be limited on a Fee; 
Deviſes, Con- as if Lands are limited to one and 
tingent and his Heirs, and if he dies without Heirs, 
erg that it ſhall remain over to another; the 
Dorit. laſt Limitation is void. If Lands be 
given by Deed to one and his Heirs ſo 

long as 7. S. hath Iſſue, and after the 

Death of J. S. without Iſſue, Remainder 

over to another, this Remainder is like- 

wiſe void, becauſe the firſt Deviſee had a 

Fee, though a baſe and determinable 

Fee. Dier 41. a. Brook 234. 1 Co. 83. b. 

Bulft. 195. Plowd. 29. 2 Leon. 69. I Iuſt. 

18. a. Poph. 34. 2 Roll Rep. 220. Go- 

' dolp. 355. Bur in a Will ſuch a Limi- 

tation may be good, upon a Contingency 

that may happen within the Compaſs of a 

Life or Lives in efſe, or a reaſonable 

Number of Years, and this not by Way 

of direct Remainder, but by Way of 
Executory Deviſe. Cro. Eliz. 205. 1 Roll. 

Ab. 626. Dier 124. An Executary De- 


viſe is a future Intereft, which cannot 
veſt 
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veſt at the Death of the Teſtator, but de- 
pends upon ſome Contingency which muſt 
happen before it can veſt, of which there 
are three Kinds, viz. 1. Where the De- 
- viſor parts with his whole Fee-Simple, 
but upon ſome Contingency qualifies that 
Diſpoſition, and limits a Fee upon that 
Contingency, and this is new in Law. 
2. Where the Deviſor gives a future In- 
tereſt to ariſe upon a Contingency, but 
does not part with the Fee at preſent, 
but ſuffers it to deſcend to his Heir as a 
Deviſe, till his Debts be paid, c. to the 
Heir of 7. S when he ſhall have one, and 
theſe have been frequent; but if an Eſtate 
be limited upon a Contingency after a par- 
ticular Eſtate capable of ſupporting a 
Remainder, it ſhall then be conſtrued a 
contingent Remainder, and not an execu- 
tory Deviſe. 3. Are Leaſehold Intereſts 
or Terms for Years. . 

If a Man had deviſed to one in Fee 
upon Condition, and if he failed in per- 
forming the Condition, his Eſtate to ceaſe, 
and to remain to another ; this Eſtate was 
formerly held to be void, Dier 33. a. be- 
cauſe a Remainder could not be limited 
upon a Fee; the firſt Deviſe carrying a 
Fee, nothing further remained to be diſ- 
poſed of; and as to the Condition, the 
Heir and not the ſecond Deviſee ſhould 
take Advantage of it; but the contrary 
of this Caſe firſt received a ſolemn 
Determination in the Caſe of Hind 
and Lyor. 


Fir 


— 
— — — — — <a — 
— » — _ 
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Deviſe to the Sir 781 Lyon deviſed the Manor of 
cog till the D. to his Wife until his Son and Heir 

n attain 
twenty-four, ſhould come to the Age of twenty-four 
and then one Years, and that at the Age of his Son of 


Third to the twenty-four Years, his Wife ſhould have 


Wife, and the third Part of the ſaid Manor for 


ane ae eng her Life, and his Son ſhould have the 


and if the Son Reſidue ; and that if the Son die before 
die before he come to the ſaid Age of twenty-four 
3 Years without Heir of his Body, the 
A ni Body, Land ſhould remain over to J. S. the Re- 
Yo 9; 
Remainder mainder over to another; the Deviſor 
over. The died, the Son came to the Age of twen- 
Son attaining ty- four Years ; the 1m gg was, if the 


8 ir Son had an Eſtate in Tail; and it ſeemed 


he had died to Dyer and Manwood that here was not 
before twenty- any Eſtate in Tail; for no Tail was to riſe, 
four without ynJeſs the Son died before his ſaid Age; 
_— ere and therefore the Tail never took Effect, 
—__ over and the Fee-Simple doth deſcend and re- 


had been main in the Son unleſs -he dieth before 


good. the Age of twenty-four Years, and then 


the Eſtate-Tail veſts with the Remainder 
over : And now having attained the ſaid 
Age, he hath the Fee-Simple. Mich. 19 
Eliz. Hind and Lyon, 2 Leon 11. 3 Leon. 
64, 70. 


Deviſe to J. William Brown having 3 Sons, William, 


and his Heirs Thomas, and Richard, deviſed Land to Tho- 
for ever, and ys his ſecond Son and his Heirs for ever, 


out Iſſue ch. paying to his Brother Richard 20 J. at his 


living 1. Age of 21. And if Thomas died without Iſ- 
then V. to ſue, living //7/liam, then William to have the 
have the | Land 
Land. T. has 

a Fee, and V. takes by Way of Executory Deviſe, which is not te 
be barred by a Recovery. 6; 
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Land to him and his Heirs for ever, paying 
the 20 l. as Thomas ſhould have done; 
Thomas ſuffers a common Recovery with 
ſingle Voucher to the Uſe of himſelf and 
his Heirs. Reſolved, 1. This is not an 
Eſtate-Tail but a Fee in Thomas, for it 
is to him and his Heirs for ever, and 
paying, Oc. and the Words, if be die 
without Iſſue are not abſolute and indefi- 
nite, but if he dies without Iſſue, living 
William, 2. This is a good Limitation by 
Way of Contingency, but could not be 
by Way of Remainder, becauſe one Fee 
cannot be in Remainder after another; 
for the Law does not expect the Determi- 
nation of a Fee by dying without Heirs, 
but by Way of Contingency and Execu- 
tory Deviſe to determine one Eſtate and 
limit another. 3. William is not barred by 
the Recovery, for Thomas had a Fee and 
William only a Contingency, which the 
Recompence goes not to, except he had 
been vouched ; for then by entering into 
the Warranty, he gives all his Poſſibility, 
Pell and Brown, Cro. Fac. 590. Bridgm. 
I, 3. Palm. 131. 2 Roll. Rep. 196, 216. 
Godb. 282. 2 Leon. 111. Vaugh. 212, 2 D. 
A. 518. p. 9. 3 D. A. 179. p. 2. 2 Roll. 
Ab. 394. p. 5. 


My Will and Meaning is, that if my Devi if my 
Son George, and Catherine and Mary my Son G. and 


Daughters happen to die without Iſſue of 
their Bodies lawfully begotten, all my 


Daughters C. 
and M, die 
without Iſſue, 


Freehold Lands whereof I am now ſeiſed, then to V. R. 
ſhall V. R. takes 


by Way of 


Executory Deviſe. 
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ſhall come, remain, and be to my Ne- 
phew William Roſe and his Heirs for ever. 
Reſolved firſt, That George and the 
Daughters took no Eſtate, for there is 
no implicit Deviſe to them: But Milliam 
took by Way of Executory Deviſe after 
the Deaths of the Son and the Daughters 
without Iſſue; and in the Interim the 
Eſtate deſcends upon the Heir, and it is 
no Remainder, becauſe no particular 
Eſtate created. Gardiner and Sheldon, 
Vaughan 259. 2 Keb. 781. 
Deviſe of A Man having two Sons and a Daugh- 
Land to the ter, deviſed to his youngeſt Son and his 
eldeſt Son Daughter 20 J. a-piece, and deviſed his 
OI Lands to A. his eldeſt Son in Fee, upon 
to che Condition, that if he paid not the Le- 
Legacy to the wONn Hon, that 1 E pal not tne E | 
youngeſt Son, gacies, then the youngeſt Son and Daugh- 
and in De- - ter to have the Land. This is an Exe- 


faule the Land cutory Deviſe to them upon Failure of 


2 Payment by A. and the Deviſe to A. is 


an Executory void, being no more than what the Law 
Deviſe to the gave him. Hainſworth v. Pretty, Cro. Eliz. 
youngeſt Son. 919. Moor 644. Ney J, 51. 2 D. A. 9. 
P. 3. 558. p. 13. 
Deviſe to the One by Will deviſes Lands to his Mo- 
Mother for ther for Life, and after her Death, to 
1 his Brother in Fee; provided, that if 
Brother in his Wife (being then enſient) ſhould be 
Fee, provided delivered of a Son, then the Land ſhould 
if a Son be remain to him in Fee; he dies, and the 
8 Son is born; it was held that the Fee of 
wh This the Brother ſhould ceaſe, and veſt in the 
an Executory Son by Way of Executory Deviſe upon 


Deviſe to the the 
Son I 
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the happening of the Contingency. Dier 


127. in Margine. | 

One deviſed Lands in D. to A. his Deviſe to the 
Daughter and Heir, and her Husband _ __ 
and her Heirs, upon Condition, that they 3 to aſſure 
ſhould aſſure Lands in F. to his Executors other Lands 
and their Heirs, to perform his Will, and to the Exe- 
if they failed, then he deviſed the ſaid are Be 
Lands in D. to his Executors and their vi te che 
Heirs, and died. This was adjudged to Executors in 
be no Condition; for then by the Diſcent Fee. This an 
to the Daughter being Heir, it would be Buser 
deſtroyed; but it was held a Limitation — on 
or Executory Deviſe to the Executors, in ; 
Caſe the Aſſurance was not made, and 
that they might for Breach thereof enter 
and ſell ; for though a Pee cannot be li- 
mited upon a Fee abſolute, yet upon a 
Fee determinable it may, and enures as 
a new original Deviſe, to take Effect when 
the firſt Deviſee failed to make the Aſ- 
ſurance. Dier 33. a. in Margine. Palm. * 

135. Cro. Fac. 592. Cro. Eliz. 359. 

A Man deviſes Lands to his Wife till Peviſe to the 
his Son came to the Age of twenty-one Wife till the 
Years, and then that his Son ſhould have $92 attain 
the Lands to him and his Heirs ; and 1 
he dies without Iſſue before his ſaid Age, Son in Fee ; 
then to his Daughter and her Heirs : This and if be die 
is a good Contingent or Executory Deviſe without Ifſue 
to the Daughter if the Contingency hap- omg po 
pens, and in the mean Time the Fee de- — 1 in 
ſcends to the Son as Heir; and if he lives Fee. This is 
to twenty-one, and dies without Iſſue, or n Executory 


dies before twenty-one and leaves Iſſue, — 
yet Daughter. 
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yet the Daughter is not to take the Lands, 
becauſe he is to die without Iſſue, and be- 
fore twenty-one, or elſe the Daughter 
takes nothing. 2 Roll. Rep. 197, 217. 
Palm. 132. 

But where a Man deviſed to A. his Son, 
and the Heirs of his Body after the Death 
of B. his Wife ; and if A. die in the 
Life-time of B. then William his Brother 
to be his Heir, and A. dies in the Life- 
time of B. leaving Iſſue C. It was re- 
ſolved, that the Words of the Will 
fhould be expounded thus; And if A. 
dies without Iſſue in the Life-time of B. 
then, Sc. and the rather, for that in 
Caſe all his Sons had died without Iſſue, 
he had limited his Lands over; ſo as 
this ſnall not be taken as a contingent Li- 
mitation to controul or abridge the ex- 
preſs Limitation before. Spa/ding and Spald- 
ing, Cro. Car. 184. 3 D. A. 182. p. 20. 

Deviſe to C. A Man having a Siſter who was his 
eldeſt Son of Heir, and had Iſſue A. and afterwards 
= 3 married B. and by him had Iſſue C. and 
2 21. toD- deviſed Lands to his Siſter until C 
the Right ſhould attain twenty-one, and after C. at- 
Heirs of B. in tained twenty-one, to C. and his Heirs ; 
—* C. dies and if C. died before twenty-one, then 
*hen 2. dies, to the Heirs of the Body of B. and 
P. the next their Heirs, as they ſhould attain their re- 
Son of B. ſpective Ages of 21, and dies, C. dies be- 
ſhall take by fore 21, living B. and after B. dies: D. ei- 
bw, _— ther as Heir of C in whom the Fee was veſt- 
fo" ed, or as Heir of the Body of B. (though 

he could not be ſo during the Life of B.) 

| being 
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being of Age at the Death of B. ſnall have 
the Eſtate by Way of Executory Deviſe, 
and not the right Heir of the Deviſor. 
Taylor and Biddulph, 2 Mod. 289. 2 D. A. 
520. p. 18. 

If A. has Iſſue two Sons B. and C. and 
deviſes Lands to B. for Life, and if he 
dies without Iſſue living at his Death, 
that then the Fee ſhall remain to the 
Heirs of B. for ever, by which Deviſe B. 
has only an Eſtate for Life, the Remain- 
der to his Heirs not executed; and tho' 
the Reverſion deſcended on B. as Heir 
of A. yet it drowned not the Eſtate for 
Life againſt the expreſs Deviſe and In- 
tention of the Will, but left an Opening, 
as it was termed, for the Interpoſition of 
the Remainder when it ſhould happen to 
interpoſe between the Eſtate for Life and 
the Fee; and that this being a contingent 
Remainder, and not an Executory De- 
viſe, was barred by a Recovery ſuffered 
by B. Holmes and Plunket, 1 Lev. 11. 
Raym. 28. 1 Cid. 47. 1 Keb. 29, 119. 

The Teſtator deviſed Lands ta his Wife Deviſe to the 
for Life, Remainder to his ſecond Son Wife for Life, 


Daniel in Fee; provided, that if his pp: 


500 J. to Daniel, his Executors, Sc. then Months after 
he deviſed to Nathaniel in Fee; Nathaniel, Wie 
died in the Life-time of the Wife, and y 500/. to 
afterwards the Wife died. It was held, D. then to N. 
that the Heir of Nathaniel ſhould be al- in Fee. 
lowed to perform the Condition by pay- 

G2 ing 
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ing the Money; and though, before the 

Caſe of Lloyd and Carew, it ſeems to have 

obtained for Law, that no Executoty 

Deviſe of a Fee upon a Fee ſhould be al- 

lowed of, unleſs upon a Contingency to 

happen during the Life of one or more 

Perſons in Being at the Time of the De- 

viſe, and conſequently the Limitation to - 

Nathaniel would have been void, becauſe 

dependant upon a Contingency to happen 

within three Months after the Death of 

the Wife; yet ſince that. Caſe, which 

went through the Houſe of Lords, and 

is reported Shower's Caſes in Parliament 

137. and Precedents Chancery 106. the 

Law is now ſettled, that in Caſe of a 

Contingency that cannot in the Na- 

ture of it precede the Death of a Per- 

ſon, a reaſonable Time may be al- 

lowed ſubſequent to the Deceaſe of that 

Perſon for Performance of the Condition, 

and a Fee limited thereupon is good. In 

that Caſe a Year was held no unreaſona- 

ble Time; a fortiori not three Months, 

which is the preſent Caſe. Mich. 5 Geo. 1. 

Marks and Marks, Lucas's Reports 419. 

Prec. Ch, 486. | 

Deviſe to the Sampſon Skelton deviſed to Iſabel his 

Wife for Life, Wife for Life, and if ſhe ſhould have a 

and if the had Son, and cauſe him to be called by his 
a Son, to ſuch N 

Son, if called Name and Surname, namely, Sampſon 

by the Teſta- Relton, then to ſuch Son after his Mo- 


tor's Name ther's Life ; and if he died before twen- 
and Surname; | | ty-one 
and if he died | 7 
before 21, to the Teſtator's Heirs. This a contingent Remainder, 
and deſtroyed by the Bargain and Sale of the Heir of the Teſtator to 
the Tenant for Life before a Son born. 


and Executor. 85 


ty-one, then he gave the Land after his 
Wife's Death to his own Heirs for ever. 
The Deviſor died, and Jabel his Wi- 
dow married Richard Broughton ; John 
Skelton the Brother, and Heir of the De- 
viſor, by Deed of Bargain and Sail in- 
rolled bargains, ſells, releaſes, and con- 
firms the Premiſſes to Richard and Iſabel 
and their Heirs; Jabel hath a Son by 
Richard, whom ſhe cauſed to be baptized 
Sampſon Skelton, and after this Richard 
and 1/abel, by Bargain and Sale and Fine, 
convey ro Veſton: It was held, that 
was a good Deviſe by Way of contin- 
gent Remainder, and not by Way of 
Executory Deviſe; for when a contin- 
gent Eſtate is limited, and depends upon 
a Freehold which is capable of ſupporting 
a Remainder, it ſhall never be conſtrued an 
Executory Deviſe, but a contingent Re- 
mainder : And it was adjudged, that by the 
Bargain and Sale of the Heir of the De- 
viſor before the Birth of the Son the 
Contingent Remainder was deſtroyed. 
Purefoy and Rogers, 2 Saunders 380. 2 
Lev. 39. 3 Keb. 11. 2 D. A. 520. p. 17. 

The Teſtator being ſeiſed in Fee, and Deviſe to B. 
having two Sons B. and C. deviſed to B. t 8 
for fifty Years, if he ſhould ſo long live, f e 4 
and the Inheritance after the ſaid Term, long after the 
to the Heirs Male of the Body of B. Term, Re- 
and for Default of ſuch Iſſue, then to mainderto his 
C. Reſolved, 1. That B. had not an — 2 


Eſtate-Tail by Implication upon the C. the young- 
G3 Words eſt Son; the 
Remainder to 


the Heirs Male of B. void, and not good as an Executory Devile. 
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Words withont Iſſue ; becauſe the Deviſor 

had by expreſs Words given him an 

Eſtate for Years, and the Court cannot 

make a Conſtruction againſt expreſs 

Words 79 drown the Eſtate for Tears, and 

make an Eſtate of Inheritance. 2. That 

the Deviſe to the Heirs Male of the Body 

of B. was void in its Creation, for want 

of an. Eſtate of Freehold to ſupport it, 

and rhe Court ſeemed not to think it an 
Executory Deviſe, becauſe it was limited 

as a Remainder, and becauſe it is limited 

per verba in preſenti ; for a Deviſe to the 

Heir of F. S. and F. F. is living, fhall not 

be conſtrued an Executory Deviſe, and is 

therefore void ; but if it was to the Heir 

of J. S. after the Death of J. K it is 

good as an Executory Deviſe. 3. The 
Limitation to the Heirs of B. was become 

void by the Event, whatever it was in its 

Creation, becauſe he is now dead without 

Iſſue. 4. That if the Limitation to the 

Heirs Male of B. was void in Point of Li- 
mitation, the next Remainder limited to 

C. took Effect preſently. Goodright and 

Corniſh, 1 Salk. 226. 4 Mod. 255. 3 D. A. 

337. P. 4 

Deviieto Exe- A Deviſe of Lands to the Executors 
cutors till the till the Son ſhould come of Age, and when 
* " Icher the Son ſhould come of Age, then he 
— Son in ſhould enjoy it to him and his Heirs: 
Fee, is a veſt- This is a good Remainder executed in the 
ed and not a Son, and not in Contingency ; for the 
Loom. Words when and then in this Caſe only 
en denote the Time when the Remainder is 
BR to 
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to veſt, and will no more make the Re- 
mainder contingent than in the common 


Caſe when a Leaſe is made for Life or 
Years, then to remain to another. Where 
Words refer to what muſt needs happen, 
there ſhall be no Contingency. Boraſton's 
Caſe, 3 Co. 19. 


A Deviſe of one Houſe to the eldeſt No Crok Re- 


Son and his Heirs, of another to the ſe- 
cond Son and his Heirs, and of another 


mainders by 
Implication 


between three 


to the third Son and his Heirs ; 8283 more. 


that if all the ſaid Sons die without IC- 
ſue, then the Houſes to remain to M. the 
Wife and her Heirs: Per Doderidge, 
Houghton and Chamberlain, the Sons have 
an Eſtate-Tail, and the Feme takes after 
their ſeveral Deaths without Iſſue; and 
here are no Croſs-Remainders, becauſe 
the Houſes are deviſed to them ſeverally 
by expreſs Limitation, and ſo they cannot 
take any larger Eſtate by expreſs Limita- 
tion. Doderidge ſaid, that though per- 
haps a Croſs-Remainder may be where a 
Deviſe is to two, yet it cannot be by Impli- 
cation where the Deviſe is of three or 
more ſeveral Houſes to three or more ſe- 
veral Perſons, becauſe where none dies, 
there cannot be ſeveral Eſtates by Moie- 
ties to ſeveral Perſons, and after when 
the ſecond dies, to have the Remainder 
again to another. Gilbert and Witty, Cro. 
Tac. 655. 2 Roll. Rep. 281. 3 D. A. 
238. p. 2. Vide 1 Vent. 224. where per 
Hale Chief Juſtice no Croſs Remainders 
can be created by Implication in a Deed, 

G 4 nor 
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Croſs Re- 
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nor any in a Will between three or 
more, unleſs the Words in a Will do 
plainly expreſs the Intent of the Deviſor 
to be ſo ; as where Black Acre is deviſed 
to A. White Acre to B. and Green Acre to 


C and if they die without Iſſues of their 


Bodies vel alterius corum, then to remain * 


Reaſon of the Words alterius eorum, Croſs 


Remainders ſhall be. Sed vide Dier 303, 
304. Hob. 34, 75. | | 


mainders be- The Teſtator deviſed his Lands in D. to 


tween two. 


Of Executory 
Deviſes of 
I caſes for 


his SonThomas, and his Heirs; and his Lands 
in F. to his Son Richard and his Heirs ; 


and if either of them died without 10 


ſue, then the Survivor to be his Heir. 
Reſolved this is an Eſtate-Tail in each, 
and not contingent Deviſes over. Chad- 


dock and Cowley, Cro. Fac. 69s. 


Of Executory Deviſes of Leaſes for 
ars, and of the Limitation of the 
Truſt of a Term. 


T has been a great Queſtion, whether 
the Diſpoſition of the Term to a Man 


Years, and for his Life was not ſuch a total Diſpo- 
the Limitation ſition of it, that no Remainder could be 
of the Truſt limited over, it being in the Eye of the 
of a Term. Law a greater Eſtate than for any Num- 


ber of Years, which was reſolved in the 
Affirmative, 6 E. 6. Dier 14. by all the 


Judges of England: But this Reſolution 


ſeeming very ſevere, and againſt natural 
Tuſtice, that a Man ſhould be hindred 


from making a Proviſion for his Family, 
a 
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a contrary Reſolution obtained; for the 
Judges obſerving the good Effect ſuch Li- 
mitations by Way of Truſt had, which 
were allowed in Chancery, permitted 
Farmers to diſpoſe of their Leaſes in the 
ſame Manner by Laſt Will, and then the 
Chancery, the better to fix them in it, 
allowed of Bills by the Remainder Man 
to compel the Deviſee of the particular 


Eſtate to put in Security, that he in Re- 


mainder ſhould injoy it according to the 
Limitation ; but when they perceived 
that this multiplied Chancery Suits, they 
reſolved that there was no need of that 
Way, 10 Co. 47 4. 52. b. 1 Sid. 451. 
but that the particular Deviſee ſhould not 
have Power to bar the Remainder Man; 
ſo that the Law has been long ſettled, 
that Executory Deviſes are good, pro- 
vided the Contingency is to happen with- 
in a Life or Lives, all in eſſe; for there 
is no Tendency to a Perpetuity, which 
was one great Miſchief apprehended 
from theſe Kind of Limitations. 7 

Leſſee for Years, deviſed his intire 
Term to A. provided if he die whilſt J. 
S. is living, then the Reſidue ſhall remain 
to J. S. A. aliened and died. Per Hales 
and Mountague, F. S. is without Reme- 
dy. 6 E. 6. Dier 14. Sed vide Dier 277, 
328, 358. 

Leſſee for Years deviſed, that his Wife 
ſhould have and occupy the Term for ſo many 


; 


Deviſe that 
Wife ſhall oc- 


Years as ſhe ſhall live, the Reſidue to the Son ; the Wiſe who is 
Executrix, enters, aſſents and aliens; the Son ſhall have the Reſidue. 
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Tears as ſhe ſhould live, and after her Death 
he gave and bequeathed the Reſidue of the 
ſaid Tears, then unexpired, to his Son and 

his Aſſigns, and made his Wife ſole Exe- 

cutrix and died. 'Tne Wife entered a- 
greeing to the Legacy, and after aliened 

rhe Term, and the Alienee granted it 
again to the Wife, and the Wife died 
within the Term; and adjudged that 
ED the Son or his Adminiſtrator ſhould have 
Aſſent to the the Reſidue of the Term. Aſſent to the 
particular particular Eſtate ſhall reach to the Re- 
OW mainder alſo ; but an Aſſent to a Deviſe 
Remainder, Of a Rent ſhall not extend to the Deviſe 
The Deviſe of the Term, | The Deviſe ro the Wife 
tothe Wife for her Life, is not an abſolute. Deviſe of 
not abſolute of the intire Term, but conditionally, or 
the intire gpon Limitation, (if ſhe lives ſo long) 
Tem. for if ſhe dies, her Intereſt is determined 
by the Limitation, and Deviſe to him for 

his Life by Implication, (becauſe the Re- 

fidue of the Term is deviſed to the Son after 

the Death of the Wife, in which is implied 
that the Wife ſhall have it for her Life) and 

alſo determinable by the Limitation as a- 

The Deviſe to dOveſaid ; and the Deviſe to the Son ſhall 
the Son ſhall be expounded to precede the Deviſe to the 
be expounded Wife, and ſo both ſhall ſtand; The De- 
mt; viſe to the Wife and Son is of one ſame 
Wiſe. Thing (Ccilicet) of the Land itſelf, and 
= the Wife ſhall bave the collateral Occupa- 
tion only of the Land by the Deviſe, but 
the very Intereſt and Term of the Land 
ſhe ſhall have conditionally, and ſo two 
| Parties of one Term, the one to the wit 

7 | an 


6 
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and the other to the Son, and then the 
Execution of the Deviſe in the Wife ſhall 
be Execution of the Legacy to the Son. 

The Alienation of the Wife hath not de- The Intereſt 
veſted the Intereſt of the Son, which is of the Son not 
accrued to him by the Condition or Li- e 
mitation, nor extinct the Condition or Li- in 
mitation which ſhall transfer the Intereſt 

to him. Hil. 20 El. Welkden and Elking- 

ton, Plowd. 519. 2 Roll. Ab. 300. p. 5. | 

A Termor deviſes all his Term fo his pe of 2 
N Son, and beſides ſaith, that his Will and Term to the 
Intent was, that his Wife ſbould have the Son, and that. 
Occupation and Profits of the Land during te Wike, wy, 
the Minority of bis Son, to the Intent, 11 
that with the Profits the ſhould educate profits during 
dis Children, and ſee his Will performed, his Minority, 
and makes his Wife his Executrix and the Wiſe 
dies; the Wife proves the Teſtament, — * 
educates the Children, and afterwards ſells 1 his full 
the Term to one to whom the Teſtator Age lawful. 
was indebted, having then ſufficient of 
the Goods and Chattels of the Teſtator, 
to pay all his Debts, beſides the ſaid Leaſe, 
and after ſhe dies; the Son at his full 
Age enters, and his Entry was adjudged 
lawful. Hil. 21 El. Paramor and Tardley, 

Plowden 540. eee * 

Error on a Judgment in C B. the Caſe Deviſe of a 
was, I deviſe my Leaſe to my Wife during Term to the 
ber Life, and after her Death I will it to — * 
0 to her Children unpreferred. The Feme 04,190. un. 
being Executrix entered by Virtue of the preferred, a 
Legacy, and married; the Sheriff by eri good Execu- 
Factas ſells the Term for the Debt of b Devil. 


the 
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the Husband ; the Judgment is reverſed ; 
the Wife dies, and a Daughter unpre- 


ferred enters. _ Reſolved this Executo- 


Deviſe of a 
Term to M. 
aſter the 
Death of the 
Wife, and 
that in the 
mean Time 
ſhe ſhould 
have the Uſe 
and Occupa- 
tion, is an 


Executory 
Deviſe. 


ry Deviſe was good, and not deſtroyed 
by the Sale, although the Perſon was un- 
certain. M. 26, 2) Eliz. Amuer and 
Loddington, 1 And. 60. 2 Leon. 92. Godb. 
26. 8 Co. 96. 5. Fenk. 264. Goddl. 354. 
2 D. A. 522. p. 4. * 

Leſſee for — deviſed to M. M. after 
the Death of his Wife, and that in the 
mean Time bis Wife ſhould have the Uſe 
and Occupation during her Life, paying 
to M. M. 71. per Annum during her Life 
and made the Wife Executrix and died ; 
the Wife adminiſtered, entered, paid the 
Rent, and ſaid that M. M. ſhould have 
the Term after her Death, and died in- 
teſtate ; M. M. entered, and took out Ad- 
miniſtration de bouis non, Sc. Reſolved, 
that the Deviſe to M. M. was good, that 
the Payment of the Rent was a ſufficient 
Aſſent to the Legacy, that M. M. did not 
take by Way of Remainder, but by Exe- 
cutory Deviſe, and that in Judgment of 
Law the Executory Deviſe ſhould pre- 
cede, and as if he had deviſed, that if 
the Feme die within the Term, that M. 
M. ſhould have the Remainder of the 
Term, and over to the Feme for Life. 
Hil. 7 Fac. Matthew Manning's Caſe, 


8 Co. 94. 1 D. A. 66. J. p. 1. 162. D. p. 1. 


Co. Ent. 149. 
Leſſee 
4 
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Loeſſee for 400 Years * to his Exe- _ of * 
cutor for Life, the Remainder to his Siſter M. >< tot 
and 45 s 11 marries, her Husband and r * 1 
ſhe releaſes to the Executor, who demiſes der to M. is 
and dies; the Husband dies, M. takes a good as an 
ſecond Husband, who leaſes to the Plain- Ex*cutory 
tiff : Reſolved, that the Deviſe of a Term YOu * 
to A. for Life, the Remainder to B. for 
Life is good as an Executory Deviſe, and 
ſo it is of the Term in the ſame Man- 
ner; the firſt Deviſee cannot bar the 
Executory Deviſe ; the Executor's, Aſ- 
ſent to the firſt Deviſee, enures to the 
ſecond ; if ſuch a Deviſe be made to the 
Executor, and he enters generally, he takes 
as Executor; ſuch an Executory Deviſe 
cannot be granted over, but may be ex- 
tinguiſned by a Releaſe to the firſt De- 
viſee. Mich. 10 Far. 1. Lampet's Caſe, 
Io Co. 46. 2 Brownl. 112. 1 D. A. 626. 
G. Pp. 3. 10 A. 06. 5 13S RES. 
537. Pp. 1. 2 Roll. Ab. 404. N. p. 2. 
405. P. 6, 7. 407. P. 5. 

Leſſee for 69 Years deviſed, that his Devife of the 
Wife ſhould have the Occupation, Manu- Occupation of 
rance and Profits of the Houſe and Land à Term to the 
to him leaſed, if ſhe ſhould live fo long Hs Re . 
unmarried, and inhabit in the ſaid Houſe ; fr Life, and 
and if ſhe married or died within the if he died 
Term, that then Robert his eldeſt Son without Iſſue 
ſhould have the Occupation of the ſame — — ö 
for ſo long Time as he ſhould live, and the Remain- 
ſhould have Iſſue of his Body, and during der to F. 
the ſame Time repairing the ſame ; and good. 
if he died without Iſſue during the ſaid 

K. Term, 
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Term, that then 7aſper, another of his 
Sons, to have this for ſo long Time as he 
 ſhalllive and have Iſſue of his Body. The 
' Remainder over to Faſper was adjudged 
to de good, no Interruption being made 
before to hinder the ſame. Hl. 9 Fac. 1. 
2 Bulſftrode 28. 2 D. A. 518. p. 7. Vide 
Cro. Fac. 461. Palm. 335. 
Deviſe ofa Läeſſee for a Term of Years deviſes it 
Term tothe to his MV ife for Life, and after to his eldeſt 
IP for La, en and his Aſſigns, and if be dies without 
the Son and Iſſue then living, Remainder over; This 
his Aſſigns, being a perpetual Limitation by Intend- 
and if he die ment of Law, is void; and if Men ſhould 
without Iſſue e admitted to make ſuch Deviſes, there 
then living, 
Remainder would not be any End of them, nor 
over. Certainty. Trin. 15 Fac. 1. Child and 
: Baily, Cro. Fac. 459, 460. Palm. 48, 
333. 1 Jones 15. 2 Roll. Rep. 129. 2 
D. A. 522. p. 5. The Authority of this 
Caſe is ſhaken by that of the Duke of 
Norfolk's, 3 Cha. Ca. and denied to be 
Law, 1 Salk. 225. See the. Caſe more 
fully 2 Ch. Ca. 36, 37. See Sanders and 
Corniſb's Caſe, Mich. 7 Car. 1. Cro. Car. 
$30; 3; 4. $85. fo. 4 2 Ralls 61 I, 
612. 


Cw A. being poſſeſſed of a Term for 
Years, Re. Years, deviſed it to his Wife for 18 Tears, 


mainder to C. and aſter to C. his eldeft Son for Life, and 
for Life, Re- after to the eldeſt Iſſue Male of C. for Life. 


mainder t0 C. had Ifſue Male at the Time of his 
ſue Male of Death, though he had not at the Time 


C. for Life, of the Deviſe or Death of the Deviſor. 


ſuch Iſſue | | Reſolved 
ſhall take by . 
Way of Executory Deviſe, tho' not in E/7 at the Time of the Deviſe. 
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Reſolved by Lord Keeper Coventry, Mr. 
Juſtice Jones, Mr. Juſtice Croke, and Mr. 
Tuſtice Berkley, that ſuch Iſſue Male 
ſhould take by Way of Executory Deviſe, 
tho' not in Eſſe at the Time of the De- 
viſe, and there be a Contingency upon a 
Contingency, becauſe it would wear out 
in a-ſhort Time. Cotton and Heath, 1 
Roll. Ab. 612. 2 D. A. 525. p. 3. Pol. 
26. 3 Ch. Ca. 35, 51. 

The Truſt of a long Leaſe was limited ꝙuſt of 3 
and declared thus: To the Father for 60 Term limited 
Years, if he lived ſo long; then to the to the Father 
| Mother for 60 Years, if ſhe lived fo — 
long; then to Fohn their Son, and his — py". 
Executors, if he ſurvived his Father the Mother in 
and Mother; and if he died in their like Manner, 
Life-time having Iſſue, then to bis Iſſue ; ow - 5 
but if he died without Iſſue, living the Fa- fuse = 
ther aud Mother, then the Remainder to Father and 
Edward in Tail. Jobn died without Iſſue Mother; if 
in the Life-time of the Father and Mo- de died in 
ther: The Queſtion was, whether Edward _ a 
ſhould take this Remainder after their Iſſue, 5 
Deaths? It was reſolved, by Bridgeman ſuch Iſſue; if 
Lord Keeper, aſſiſted by Twiſden and without Iſſue, 
| Rainsford Juſtices, that the Remainder Se 10 8 
to Edward was good; for the whole Term , + 
had veſted, in John if he had ſurvived, died wichout 
yet the Contingency never happening, Iſſue in the 
and ſo wearing out within the Compaſs fe 2 of 

; : . ; ather 
of two Lives in Being, the Remainder and Alocher. 
over to Edward might well be limited the Remain- 
upon it. Trin. 21 Car. 2. IWocd and San. der over to 

3 ders d. 
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ders, 1 Ch. Ca. 131. 2 Ch. Rep. 239. Pol. 

35. 3 Ch. Ca. 37, 40, 51. 
A Tem de- Nicholas Love being poſſeſſed of a Term 
_ wo for 99 Years, if his three Sons, Nicholas, 
Remainder to Robert and Barnaby, or any of them, 
the firſt Son lived ſo long, deviſes the Leaſe to his 
for Life, and Wife for her Life, and after her Deceaſe 
eee to Nicholas his Son for his Life, and if Ni- 
Remainder to cholas die without Iſſue of his Body begotten, 
the ſecond then to Barnaby. Nicholas the Teſtator 
Son. The laſt died, his Wife died, and the Queſtion 
8 id. as beine Pon 2 Special Verdict was, Whether 
upon too Barnaby had any Intereſt or Poſſibility of 
mote a Poſ- Eſtate after the Deceaſe of Nicholas the 
Gbility. Son and Deviſee : It was held that the 
Remainder to Barnaby was void ;) for the 
Remainder of a Term cannot depend 
upon a Poſſibility ſo remote as the Dying 
without Iſſue, though it was objected, 
that the Deviſe was not to the firſt Son 
and his Ifſue, (in which Caſe it was 
agreed it would go to his Executor ;) but 
it was given to him for Life only, with 
an Executory Deviſe to the ſecond Son 
upon a Contingency of the firſt not 
having Ifſue at the Time of his Death. 
Paſc. 22 Car. 2. Love and Windham, 
entered Trin. 21 Car. 2. rot. 1605. 1 Lev. 
290. 1 Vent. 9. 2 Keb. 637. 2 Ch. 

. Rep. 14. 2 D. A. 523. p. 6. 

Tom 2 Leſſee for Years deviſed the Term 7o 
Wy mo „ bis Son, and if be died unmarried and 


married and without 
without Iſſue, Ss 

to the Daughters: If married and no Iſſue then living, then, after 
the Death of the Son's Wife, to the Daughters. 


and Executor; 


without Iſſue, to bis Daughters ; and if bis 

Son be married, and bas no Iſſue to enjoy it, 

then after the Death of bis Son's Wife, be 

deviſed it to his ſaid Daughters. The De- 

viſe over to the Daughters was held to 

be void, being a Limitation after the 

Death of their Brother without Iſſue; 

for it is not to be taken (as objected) 

that the dying ſhould be withour Iflue 

living at his Death, and ſo the Contin- 

gency to happen within the Compaſs of 

a Life; and if it ſhould be intended of 

ſuch a Dying without Iſſue, yet the Court 
held it would be void according to Child 

and Baily's Caſe (ſupra); for though ſuch 

a Deviſe had prevailed in the Caſe of an 
Inheritance, as in Pell and Brown's Caſe 

(antea fol. 78.) yet it hath not yet pre- 

vailed in the Caſe of a Term; and the 
Court ſaid, they would not extend the 
Deviſe of Chattels to make Perpetuities 
farther than they had been. Gibbons and 
Summers, 3 Lev. 22, 23. 2 D. A. 253. 


7. | | 

. The Earl of Arundel had Iſſue Thomas, . Term - 
Henry, Charles, and ſeveral other Sons,  ,, — 5 
and ſettled the Manor of Grayftock, and Heirs Male of 
ſeveral other Lands, to the Uſe of him- his Body, 

ſelf for Life, Remainder to the Earl of provided that 
Dorſet and others, for 200 Years upon 1 
Truſts, to be declared by another Inden- in the Life 
ture; Remainder to Henry in Tail Male, time of H. 


Remainder to Charles in Tail Male, with then in Truſt 


like Remainders to the other Sons; and 5 — 
H Y ſpringing 


Truft, upon a Contingency to C. 
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by another Indenture the Term was limited 
to be in Truſt for Henry and the Heirs 
Male of his Body ; provided, that if Tho- 
mas die without Iſſe Male in the Life-time 


of Henry, then to be in Truſt for Charles 


and the Heirs Male of bis Body, and for 

Default of ſuch Ifſue, in Truſt for the 

next Son in Tail, and ſo to the reſt. 
Thomas died without Iſſue in the Life. 


time of Fenn, the Earl of Dorſet, being 


the ſurviving Truſtee, aſſigns the Term to 
Marriot upon the ſame Truſts, who ſur- 
rendered to Henry; Charles brought his 
Bill to be relieved, and to have the Lands 
decreed to him according to the Truſt. 

Finch Lord Chancellor called to his Aſ- 
ſiſtance Pemberton and North, Chief Ju- 
ſtices, and Montague Chief Baron; who 
delivered their Opinions, that the Limi- 
tation of the Remainder to Charles was 
void; for when a Leaſe for Years in 
groſs is limited to one in Tail, he has the 
abſolute Propriety in it, and may alien it 
without Fine, and his Executors, and not 
the Iſſue in Tail, ſhall have it, and no Re- 


mainder can be limited over; for ſo a 


Perpetuity would be raiſed of a Term 
which can't be of a Freehold, for there 
would be no Way to bar it: But a Term 
which is attendant upon an Inheritance 
may be Kmired to A. in Tail, Remainder 
to B. in Tail, acccording as the Inheri- 
tance is limited, and will go along with, 
and cannot be aliened or barred, but to- 
gether with the Freehgld Eſtate ; but this 

4 . Leaſe 


and Execators. 


| Leaſe muſt not be limited to other Uſes 
than the Freehold is limited, for if it be, 


it is become a Term in groſs, and within 


the Rules of ſuch a Leaſe: And North 
Chief Juſtice held, that whether the Re- 
mainder was limited upon dying without 
Iſſue generally, or dying without Iſſue in 
the Life of H. it is void, becauſe there is 
a Fee in either Caſe. 

The Lord Chancellor was of a different 
Opinion, for he held the Remainder 
good, becauſe limited upon no remote Poſ- 


bility, but upon an ordinary and uſual - 


Contingency, as dying without Iſſue in 
the Life-time of another Perſon ; which 
naturally ſpends ; and People may expect 
the Event in ſome reaſonable Time. 

A Leaſe aſſigned in Truſt for A. for 
Life, Remainder to B. for Life, with Re- 
mainder to twenty other Perſons all in 
Being at the Time, good ; becauſe, like 
Candles, all lighted at a Time, and have 


an eaſy common Probability of Determi- 


- 


nation 
So to A. for Life, Remainder to his 


firſt Iſſue for Life, good; becauſe no vaſt 
Incertain Diſtance of Time. Cotton and 


Heath, ſupra fol. 05. | 
Pads Gil to A. in Fee, but if A. dies 


in the Life-time of B. then to B. in Fee; 


this is a good Remainder, though upon a 
N- becauſe limited upon ſo near a Proba- 
ility. 


Wa, 80 
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So the Truſt of a Leaſe to the Father 
and Mother for their Lives, Remainder 
to A. their eldeſt Son in Tail; and if A. 


die in the Life-time of the Father and 


Mother, then to B. this Remainder is 
good, becauſe upon a common Contin- 
gency. Hood and Saunders, ſupra fo. 95. 

He ſaid that the Rule in Popham, 1 Co. 
156. that there cannot be Poſſibility upon 


Poſſibility, holds not, but fails in many 


Caſes ; for he ſaid, that in 'Truth moſt 
Remainders were ſo. | 

He agreed, that if they tended to Per- 
petuities they were void; for Perpetuities 
fight againſt God in contending to give 
a Fixation and Continuance to 'Things 
which human Affairs will not admit of, 
and they are againſt Commerce and the 


public Commodity. 


So a Leaſe in Truſt for A. for Life, the 
Remainder to the 1, 2, 3, Ec. Sons in 
Tail (he having no Sons) the Remainder 
to his Daughter in Tail; in this Caſe, tho 
the Daughter was in Being, and the Re- 
mainder might veſt preſently, yer becauſe 
this tended to a Perpetuity, the Remain- 
der to the Daughter was held void. Bur- 


geſs and Burgeſs, Pol. 40. Finch Ch. Rep. 


91. 1 Mod. 114. 1 Cha. Ca. 229. 

He ſaid he would not extend a Truſt 
farther than a Conveyance of the legal 
Intereſt would be good at Common Law, 


for he was not for ſetting up a Rule of 


Property in Chancery diſſonant from the 
Rules of Law. | 
But 
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But he durſt not conclude this Remain- 
der void, 1. Becauſe it concerned the Set- 
tlement of many Eſtates. 2. Becauſe it 
was done by the Advice of Sir Orlando 
Bridgman, a Perſon of great Learning 
and Experience, and who afterwards, 
when he was Lord Keeper, decreed an- 
other Caſe in Point, viz. Wood and Sanders, 
ſupra fo. 95. 3. He did ſee no Reaſon why 
there might not be a ſpringing Truſt of a 


Term as well as a ſpringing Eſtate of a 


Freehold ; and why Men, ſeeing many of 
their Eſtates are in Leaſes, may not ſettle 
them according to the Occaſions of their 
Families, as well as Freeholds; ſeeing they 
differ only in Name, and not in the Na- 
ture and Propriety of the Thing : And 
therefore as a Freehold may be limited to 
the Donor in Fee till ſuch a Marriage takes 
effect, and after to the Uſe of the married 
Couple, why may not the Truſt of a 
Term be ſo limited? He agreed the great 
or leſs Number of Years made no Dif- 
ference : He ſaid, that Marriott having 
broken the Truſt, and Henry knowing of 
the Truſt, and being of Conſent, they 


muſt recompence the Thing to Charles, 


and that the Eſtate of Henry being af- 
fected with the Truſt, ſhould account for 
the mean Profits. But in Regard the 
Judges Opinions were againſt him, he ſaid 

e would not preſently decree the Thing, 


but ſuſpend his Opinion. 24 March 1681, 


On the 17 June 1682. he made a Decree 
accordingly. On the 15 May 1683. upon 


H 3 a 


10 
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a Bill of Review the Decree was reverſed 
by North, Lord Keeper; and on the 19 
Tune 1685. the firſt Decree was affirmed 
by the Houſe of oe Howard againſt 
the Duke of Norfolk, 3 Ch. Ca. fo. 1. to 54. 
2 Ch. Rep. 229. 1 Vern. 163. 
Executory Note Executory Deviſe, and the Limi- 
Deviſe, and tation of the Truſt of a Term, are go- 


Limitation of . 
nant verned alike. 1 Vern. 234. 
of a Term governable alike. 


Deviſe of the A Termor of 1000 Years without Im- 
e, ol peachment of Waſte, deviſed the ſame 
— * to Lee, and if he died without Iſſue, 
I ſſue, eneral. to Burford 5 the Deviſe to Burford being f 
5 old. after dying without Iſſue generally, is 
void. Hil. 1696. Burford v. Lee, Freeman's 
Ca. in Ch. 210. 5 
Term deviſed A Term was deviſed to A. and the Heirs 
H 4 — his Body, and if A. die without Iſſue, 
Body, and if Ming B. then to B. this is a good Limi- 
A. die with- tation, the Contingency ariſing within the 
out Iſſue, Compaſs of a Life Lamb and Archer, 
living B. then 5 N. M. Salk. 225. Carth. 266. Skin. 340. 
to B. good. Cb. 208. Holt 227. Caſes B. R. 44. and 
the Caſe of Child and Baily was denied to 

| be Law. 
Term deviſed F. &. deviſed a Leaſehold Eſtate 10 bis 
- 5 eldeſt Son, bis Executors, Adminiſtrators 
but if he died zõ,,]Wñ! ns for ever; but if his eldeſt Son 
before 21 died before twenty-one without Iſſue, in that 
without Iſſue, Caſe he deviſed it over to his youngeſt Son; 
<>" ga to the Queſtion was, whether the Remain- 
8% der over was good; it was objected that 
it was a Perpetuity, for that the Remain- 


der 
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der depended on the Son's dying with Iſ- 
ſue ; for if he died before twenty-one, 
though he left a Child, and that Child 
afterwards died without Iſſue, the Son 
might be ſaid to have died before twen- 
ty-one without Iſſue ; ſed non allocatur ; 
and the Remainder over was held to be 
good. Trin. 1690. Martin and Long, 2 
Vern. ar Prec. Ch. ae 8 

Leſſee for Years deviſed his Term to deviſed 
his Wife for Life, after her Death to R. TENOR his 
FE for Life, and after her Death to T. E Children, and 
and bis Children, and if T. F. ſhall happen ind te rats 
to die before the Expiration of the Term, of + =, ergy 
not baving Iſſue of his Body then living, then not having Iſ- 
to go over to A. B. for the Reſidue of the ſue of his Body 
Term. It was reſolved, that the Re- — 
mainder over to A. B. was good by Way oer to 7 
of Executory Deviſe, and that the Words 4. takes by 
then living muſt relate to the 'Time of the Way of Exe- 
Death of J. E the Contingency muſt cutory ꝙeviſe. 
happen within the Compaſs of one Life 
or not at all; for upon the Death of 7. E 
it will be certainly known whether he 
leaves Iſſue or not; if he does, the Con- 
tingency cannot take place; if he does 
not, it may. Trin. 1709. Heteber's Caſe. 

One poſſeſſed of a Term for Years, de- Term deviſed 
viſed it by his Will to his Son Heury for to A for Life, 
bis Life, and no longer, and after his De- Remainder to 
ceaſe to ſuch of the Iſſue of the ſaid Henry fach a bis I 
as Henry by bis Will ſhould appoint 3 and ſhoud ap- 
in Caſe Henry ſhould die without Iſſue, point; and if 
then the Teſtator deviſed the ſame to his 4. die without 


Iſſue, Remain- 
H.4 Brother — B. the 


Deviſe to B. is good. 
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Brother Albinus for the Reſidue of the 
Term, and died ; Henry died without If. 
ſue living at his Death; whereupon the 
ueſtion was, whether the Term ſhould 
go to the Executors of the firſt Teſtator, 
or to the Executors of Henry, or to Albi- 
uus Object. The Deviſe over of a Term 
upon a Death without Iſſue is void, being 
too remote an Expectancy, and tending 
to a Perpetuity. Lord Parker : 'The Ex- 
preſſion of dying without Iſſue has two 
Senſes, 1. A vulgar Senſe; and that is 
dying without leaving Iſſue at the Time 
of his Death. 2. A legal Senſe, and that 
is whenever there is a Failure of Iflue. 
And if this Will be taken in a vulgar Senſe, 
vis. if Henry dies without Iſſue at the 
Time of his Death, then the Deviſe over 
to Albinus is good ; and this ſeems to be 
the Meaning of the Teſtator in the prin- 
cipal Caſe, for it muſt be intended ſuch 
Iſſue as he ſhould, or at leaſt might ap- 
point the Term to, which muſt be intended 
Iſſue then living: And this Conſtruction ſhall 
be the more favoured, in Regard it ſupports 
the Will, whereas the other deſtroys it: 
Therefore the Court held that the Deviſe 
over of the Term to Albinus was good, and 
obſerved that there was a great Diverſity 
between a Deviſe of a Freehold Eſtate 
for Life, and if A. dies without Iſſue, then 
to B. and a Deviſe of a Term in the 
ſame Words ; for in the former Caſe this 
might give A. an Eſtate-Tail, becauſe the 
Words if be die without Iſſue, in Caſe of 
7 an 
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an Inheritance are inſerted in Favour of 
the Iſſue, and to let in the Iſſue after the 


Death of the Father; but in Caſe of a 


Term theſe Words cannot have ſuch an 
Effect, for the Father takes the whole, 
which on his Death will not go to his Iſſue, 


but will belong to the Executors. Alſo the 


Lord Chancellor cited the Caſe of Lodington 
and Kime, 3 Lev. 431. [antea fo. 14. } 
which his Lordſhip ſaid was in ſome Points 


of it ill and miſtakenly reported by Serjeant 


Levinz, though he himſelf was of Counſel 
in it, and. that this was a ſtronger Caſe 
than the Principal. Paſc. 1118. Target v. 
Gaunt, 1 Williams 432. Vide Nichols v. 
Hooper, 1 Williams 198. Pinbury v. Elkin, 
1 Williams 563. and Forth v. Chapman, 1 
Williams 663. 


Of incertain Intereſts in Lands by 


Deviſe, 


Man deviſed Lands to his Execu- 


: : : of Debts, 
it was admitted that the Remainder over br De 
R 9 * 


was good: But the Queſtion was, what 
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Lands deviſed 
tors for Payment of his Debts, and to Executor 


after his Debts paid the Remainder over; for Payment 


and 


Eſtate the Executors had, no particular der over. The 
Eſtate being limited; if they had an Eſtate Executor 


could receive ſufficient to anſwer the 


for Life, it might determine before they lare. * _ 


tereſt which 


End of the Deviſe, for on their Death it mall go from 
would not go to their Executors ; where- Executor to 
fore it was adjudged an incertain Intereſt Executor, | 


which 
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which ſhould go from Executor to Execu- 
tor for Payment of Debts. Cradal's Caſe, 
Cro. Eliz. 315. 8 Co. 96. 4. 1 Jones 25. 

1 Rolls Ab. 829. 3 D. A. 203. P. p. 6. 
Lands deviſed Church deviſed Lands to bis Daughter in 
E bas Fee, ſne being then a Vear old, and de- 
i that the chared, that his Executors ſhould receive the 
Executors Profits of thoſe Lands, until bis Daughter 
ſhould receive came to the Age of one and twenty Tears, to- 
the Profits till Hards Payment of his Debts and Legacies. 
— The Daughter died when ſhe was but five 
to pay Debts, Years old. Lord Keeper Bridgman was 
though the of Opinion, that the charging the Pro- 
Daughter die fits till the Daughter ſhould attain. one 
— and twenty (though ſhe died before) a- 
receive the Mounted to a Term till ſhe ſhould have 
Profits until attained that Ape if ſhe had lived. Carter 
the Time the againſt Church, 1 Ch. Ca. 113. The Exe 
Kay ke cutor's Term is certain by the Intent of 
y one if ſhe the Deviſor, who had computed that the 
had lived. Profits of his Lands till his Daughter 
might attain twenty-one, would be ſuffi- 
cient to pay his Debts ; otherwiſe the In- 
tention of the Deviſor would be fruſtrated. 
Borafton's Caſe, 3 Co. 19. 2 Roll. Ab. 419. 
K. p. 1. Hugb's Entries 92. Vide Dier 

33 | 

Lands deviſed If a Man deviſes Land to his Wife till bis 
to the Wiſe Som comes of Age, to provide bis Children 
till cvs 5 with Nereſſaries, though the Wife dies be- 
— fore the Son comes of Age, yet her In- 
ceſfaries for tereſt does not determine by her Death, 
the Children. becauſe it is not a Matter of mere Con- 


The Wife has fldence, but ſhall go to her Executors : 
an Intereſt But 
which does | 

not determine by her Death. 


But if the Deviſe had been that his Land 
ſhould deſcend to his Son, but that his Wife 
ſhould have the Profits thereof until the 
full Age of his Son, for his Education, ſhe 
is but in the Nature of a Guardian or Bai- 
liff for the Benefit of the Son; nothing 
is deviſed to her but a mere Confidence 
that ſhe ſhould take the Profits for the 
Education of the Son, and that determines 
by her Death. Smith and Haven, Cro. 
Eliz. 252. Godol. 349. 

A Man deviſed Lands to his Wife (whom Lands deviſed 
he made Executrix) until his Son and Heir to the Wife 
apparent ſhould attain the Age of 21, and until = Heir 
then to his Son aud his Heirs. The Son died — — 
at the Age of thirteen Vears; the Deviſe then to the 
to the Wife not being for the Payment Heir in Fee; 
of Debts, and no Creditors or want of Aſ- 2 of 
ſets appearing, it was held by the Lord — 
Chancellor, that the Wife's Eſtate deter- Death of hs 
mined by the Death of the Son, and that Heir, though 
the Remainder veſted preſently in the Son before be at 
upon the Devifor's Death, and was not e ee 
to expect until the Contingency of his 
attaining the Age of twenty-one Years - 
ſhould happen; for then in this Caſe it 
would never have veſted, he dying before 
that Age. Mansfield and Dugard, Reports 
in Equity 36. 

Jobn Aylet, a Copyholder, ſurrendered Periſe to t 
to the Uſe of his Will, and thereby deviſeã I _ 
the Lands to his Sons John and Henry Aylet, f their Bo- 


and to the Heirs Male of their Bodies, and dies, that they 
| wills ſhall not enter 
till their ſe- 


© veral Ages of twenty-one, and the Executors ſhall have the Pro- 


fits in the mean Time; the firſt Son that attains 21 may enter. 
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wills that they ſhall not enter till their ſeveral 
Ages of twenty-one Tears, and that his Exe- 
cutors ſhall have the Lands to perform bis 
Will until bis ſaid Sons ſhall come to their 
ſeveral Ages of twenty-one Tears. Fobn at- 
tains his Age of twenty-one Years ; it was 
reſolved, that the Executors ſhould not 
hold the Land till they both came of 
Age, but that Jobn might enter, the 
ords being until they ſhould come to their 
ſeveral Ages of twenty-one, that is, reddendo 
fingula ſingulis, when either of them came 
to the Age of twenty-one, he ſhould then 
have his Part and Poſſeſſion, and yet the 
Joint-tenancy ſhould hold place. Aylet and 
Choppin, Cro. Tack. 259. Telv. 183. 1 
Brownl. 147. | 
Lands deviſed Sir Andrew Corbet deviſed bis Lands to 
to Truſtees R. and C. till 8001. ſhould be raiſed for the 
wy — Preferment of bis Daughters. It was ad- 
ſhall only hold judged that R. and C. ſhould hold the Lands 
the Land till no longer than they might have received 
that Sum that Money out of the Profits ; and that 
might be leg if a Stranger enters after the Death of 
diſturbed by the Deviſor, they may have an Account 
the Heir. of the mean Profits, but cannot hold the 
Land longer than the Sum might have been 
levied ; for if that was to be allowed, they 
| might make it an eternal Charge upon the 
” Heir's Eſtate ; but if the Heir himſelf en- 
ters and diſturbs them, they may hold 
over, for the Heir ſhall have no Benefit of 
his own Wrong, or they may have their 
Action againſt him at their Election. _ 
RS bet's 
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bet's Caſe, 4 Co. 81. Blackburn and Laß 
ſels, Cro. Elix. 800. 1 Salk. 153. 


Of Deviſes by Implication. 


HE Law in conveying Eſtates did of Deviſes by 
not regularly ſuffer any thing to paſs Implication. 
by Implication, becauſe it is a Manner of 
transferring no Ways agreeable to the 
Plainneſs and Solemnity of the Law: As 
if A ſurrendered to the Uſe of B. and C. 
and for want of Iſſue of C. the Remainder 
to D. this in a Conveyance at Law had 
been but an Eſtate for Life to C and no 
Eſtate-Tail by Implication ; but as there 
has been greater Favour and Latitude al- 
lowed in the Diſpoſition of Eſtates by Will, 
and in the Conſtruction of them, the 
Judges to ſupport the Intent of the De- 
viſor, where it has been very apparent, 
have admitted of Eſtates by Implication, 
though to the diſheriting the Heir at Law; 
but where ſuch Eſtate ariſes, it muſt be 
by a neceſſary and not a poſſible Implica- 
tion, for the Heir's Title being plain, no 
Words by Conſtruction ſhall impeach it 
which will bear a contrary Signification. 
Vaugb. 263. ä 


If A. deviſes Land to his Heir after the Deviſe to tb 


Death of his Wife, this is a good Deviſe — 
by Implication to the Wife for Life, for jj... aner 
by the expreſs Words of the Will the the Death of 
Heir the Wife, 
Wife an Eſtate for Liſe by Implication ; Alter if to qc 
afier the Wike's Death, = gn 


1 
1 
| 

1 
1 
| 
1 
l 
| 

1 
| 
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Heir is not to have it during her Life, and 
if the Wife has it not, none elſe can, for 
the Executor cannot intermeddle. 1 Roll. 
Ab. 843. Moor 85 2. Cro. Fac. 415. 1 Roll. 
Rep. 398, 436. Bridg. 84. 3 Bulſtr. 192. 
Godol. 338. 3 D. A. 178. p. 1. 179. p. 3. 
180. p. 5. 1 Lern. 22. 2 Vern. 512. 2 Vent. 
223. If a Man having a Wife and two 


Daughters his Heirs at Law, deviſes Lands 


to one of bis Daughters, after the Death of 
bis Wife, this gives the Wife an Eſtate 
for Life, though the Daughter was but 
one of the Coheirs. 2 Vern. 723. But if a 
Man deviſes to a Stranger after the Death 
of his Wife, this gives the Wife no Eſtate 
for Life by Implication, for it is but a 
Demonſtration when the Eſtate of a Stran- 
ger ſhall commence. Bro. Deviſe, 52 Cro. 
Fac. 75. 1 Vern. 22. 2 Vern. 512. 2 Vent. 


Whether there 223+ it is ſaid, that if a Man poſſeſſed of 
can be an E- a Term for Years, deviſes it to his Son after 
tate for Life the Death of his Wife, and the Wife is made 
of a Term by Executrix, ſhe ſhall have the whole Term 


Implication. 


as Executrix, for there cannot be an Eſtate 


for Life of a Term by Implication, as there 


may be of an Inheritance. Rayman and 
Gold, Moor 63 5. Sed Quzre ; I apprehend 
this Caſe not to be Law; for in this Caſe it 
is alſo reſolved, that a Term cannot be de- 
viſed to one for Life with Remainder over, 


which ſeems to be the Ground of the 


above Reſolution ; but it is now held that 
the Law is otherwiſe ; and if a Will can by 
expreſs Words give a Term to one for 
Life with Remainder oyer, I do not 2 
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why it may not do ſo by a neceſſary Im- 
plication. +: 

A Man ſeiſed of a Manor, Parcel in De- Deviſe to a © 
meſne and Parcel in Service, deviſed to his Stranger aſter 
Wife all bis Demeſue Lands for Life, and be Wie: 

all the Services and chief Rems for fifteen 2 9 T 
Tears, and deviſed the whole Manor after the take during _ 
Death of the Wife to a Stranger: Reſolved, ber Lis. 
that the laſt Deviſe ſhould not take Ef- 
fect for any Part of the Manor till after 
the Wife's Death; that the Wife takes 
not an Eſtate for Life by Implication in 
the Services and chief Rents ; that the 
Heir of the Deviſor after the fifteen Years 
ſpent, ſhall have the Rents and Services 
during the Life of the Wife. Moor, pl. 

24. Vaugh. 365. | | 

A Man deviſed Lands to his Son and bis. Deviſe to the 
Heirs, and if his Daughters overlived his Son and his 
Son and bis Heirs, they ſhould have it for Heirs, and if 
their Lives. Reſolved that the Son had the Daughter 
an Eſtate-Tail by Implication, and not a — 
Fee-Simple; for as long as the Daughters Heirs, then 
lived, the Son could not die without Heirs to the Daugh- 
collateral ; and therefore the Intent of ters, the Son 
the Deviſor ſhall 'be taken to extend 4 190 
to the Heirs of his Body, and ſorgate-Tail. 
be an Eſtate-Tail. Webb and Herring, f 
Cro. Fac. 415. Moor 852. 1 Rall. 

Rep. 398, 436. Bridg. 84. 3 Bulft. 192. 
Godol. 338. 3 D. A. 178. p. 1. 179. 
P. 3. 180. p. 5. 1 Salk. 233. 3 Lev. Jo. 
7 Co. 4. 3 Med. 123. Tyte verſus Willis. 
Forrefler's Rep. 1. | . | 


One 
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One having One having Iſſue a Son, who was his 
_ Son Heir Apparent, and two Daughters, de- 
2 Daugh- . # b : 
ters, deviſed, Viſed in theſe Words: If it happen that 
if his Chil- my Son and Daughters die without Iſſue of 
dren died their Bodies, then all my Lands ſhall be and 
8 remain to my Nephew D. and bis Heirs for 
* 2 ever. It was reſolved, 1. That no expreſs 
no Eſtate by Eſtate was given by the Will to the Chil- 
Implication to dren. 2. Nor any Eſtate by Implication, 
the Children, becauſe then it muſt be either a joint E- 
3 ſtate for Life, with ſeveral Inheritances 
to the Son. in Tail, or ſeveral Eſtates-Tail in Succeſſion 
one after another ; the laſt it cannot be, 
becauſe it is incertain which ſhall take firſt, 
and which next; and the firſt it ſhall not 
be, becauſe the Heir at Law ſhall not be 
diſinherited without a neceſſary Implica- 
tion, which in this Caſe there is not, be- 
cuuſe it is only a Deſignation or Appoint- 
ment of the Time when the Land ſhall 
come to the Nephew, as if he had deviſed 
thus: I leave my Land to deſcend, or give 
my Land to my Son and his Heirs, till 
he and my Daughters die without Iſſue, 
or ſo long as any Heirs of the Body of 
my Son and the Bodies of my two Daugh- 
ters ſhall be living; and then, or for want 
of ſuch Heirs, I deviſe the ſame to my 
Nephew : 'This is good as a future or Exe- 
cutory Deviſe, and in the mean Time the 
Land ſhall deſcend to the Heirs at Law. 
Gardiner and Sleldon, Vaugh. 259. 2 Keb. 
781. | 


4 Henchman 
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Frenchman deviſed Lands to A. and bis Deviſe to 4 
Heirs Male, and if be died without Heirs of — — 
his Body then to remain to B. in Fee ; this he ab. 
is but an Eſtate in Tail Male to A. for out Heirs of 
the Law ſupplies the Words of bis Body, his Body, Re- 
_ ſince the Deviſor only gave it by ex- * 

s Words to him and his Heirs Male, 
fe would be againſt the plain Words of ae 0 agg 
the Will to let in the Iſſue Female by Im- plication. | * 
plication on the other Words, viz. if he | 
die without Heirs of bis Body. Dier 111. 

If a Man deviſe to A. and the Heirs of Deviſe to 4. 
his Body, and if be die without Heirs, Re- and the Heirs 
mainder over, theſe laſt Words ſhall not * bie Body. 


give the Deviſee an Eſtate in Fee by Im- — — 
plication. 2 Fern. 451. ; 
over ; no Fee by Implication. 


Mbere upon a Deviſe of Lands there 
ſhall be an implied Truſt for the 


Heir. | | 


8 Crompton makes her Will as Lands deviſed 
follows: I appoint Henry North, Eſq; for Payment 
to be my Executor, and I give all my * Dedes * 
Eſtate real and perſonal, to diſpoſe of for 1 * 
the Payment of all my juſt Debts, and ſor Heir, but 
the performing of all ſuch juſt Legacies none to the 
as I have herein, or by the Codicil an- * „ "oP 
nexed, bequeathed, unto my Executor; ef Rhe reg. 
and gives ſeveral Legacies in Money, and due ſor the 
amongſt the reſt 200 /. to her Heir at Heir, 
Law, but no Legacy to the Executor. It 
was decreed by Bridgeman Lord Keeper, 

I - aſhſted 
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aſſiſted by Twi ſden, Nyld, Rainsford and 
Windbam, Juſtices, that there was no im- 
plied Truſt of the Surplus for the Heir, 
for if there was, the Deviſee would have no 
Benefit, and the Deviſe, of 200 J. to the 
Heir, was to no Purpoſe, if ſhe intended 


he ſhould have the Surplus. North and 


Deviſe of 
Lands to Tru- 
ſtees to ſell to 
pay Debts, 

c. the Heir 
ſhall have the 


Surplus, 


- Crompton, 1 Ch. Ca. 196. 


Philip Starkey deviſed his Lands to two 
Gentlemen of his Acquaintance (who were 
not of Kin to him) and their Heirs in 
Truſt, to be fold by them, or the Sur- 
vivor of them, for the beſt Price, and 


with the Money to pay his Debts, Lega- 
_ cies, and Funeral Charges ſo far as the 


ſame would extend; and among other 
Legacies he gave 40 J. to Fane Stiles, and 
10 J. to Eliz. Stiles (who were his Couſins 
and Coheirs) and made the two Deviſees 
his Executors, giving 100 J. to the Chil- 
dren of one of them. The Surplus of the 
Money ariſing by the Sale amounting to 
5oo i. the Queſtion was, whether it ſhould 
go to the Truſtees, who were alſo Execu- 


tors, or to the Heirs at Law. Lord 


Chancellor: The Will being that the Exe- 


cutors ſnould ſell the Eſtate for the beſt 


Price that they could get for the ſame, 
this Clauſe need not have been put in if 


the Deviſees were intended to be Own- 


ers ; ſuppoſing the perſonal Eſtate had 


been ſufficient to have paid the Debt, and 


Caſe, have gone away with the Eſtate 


that there had been no Need of any Sale, 
ſurely the Deviſees ſhould not, in ſuch a 


from 
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from the Heir at Law. 'The Truſtees are 
to apply the Money ariſing by the Sale 
in Payment of Debts, Legacies, and 
Funeral Charges, by which is implied the 
whole Money, and that ſhews it was not 
deſigned to be a beneficial Truſt, Deviſing 
the Eſtate and Power of Sale to the Sur- 
vivor, is a farther Argument of its being 
rather a Truſt than an Ownerſhip, and 
that the Truſt was intended to follow the 
Eſtate : Wherefore let the Deviſees ac- 
count for the Surplus to the Heirs at Law. 
Hil. 1117. Starkey v. Brookes, 1 Williams 
390. 

Lands were deviſed to Truſtees to ſell, I ands deviſed 
and out of the Money ariſing by the Sale, to Truſtees, to 
amongſt other Sums, to pay 100 J. to the be ſold for, 
Heir at Law ; and no Diſpoſition is made we! * 323 
by the Teſtator of the Surplus of his E- . — 
ſtate. It was held, that no more ſhould : 
be ſold than was neceſſary, and that the 
Heir ſhould have the Reſidue as a reſult- 
ing Truſt. Randal and Bookey, 2 Vern. 

8 | 
, The Teſtator by Will deviſed his Lands Reſulting | 
to Truſtees, to ſell and todiſpoſe of the Mo- Traits for the 
ney as he by Writing ſhould appoint, and "_ 
for want of ſuch Appointment to his four 
Nephews: The Teſtator by Writing ap- 
points his Truſtees to pay ſeveral Sums 
to ſeveral Perſons, but not to near the 
Value of the Land. It was held, that 
the Nephe vs ſhould not have the Reſidue, 
but that the Heir at Law ſhould have it as 


an Intereſt reſulting, and not diſpoſed of. 
I 2 The 
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The City of London and Garway, 2 Vern. 


1 

A. deviſed his real Eſtate to his Execu- 
tors, to be ſold for Payment of Debts, 
the Surplus, if any be, to be deemed per- 
ſonal Eſtate, and to go to his Executors, 
to whom he gives 20 J. a-piece, It was 
held, that the Surplus ſhould be a Truſt 
for the Heir at Law. The Counteſs of 
Briſtol and Hungerford, 2 Vern. 645. 

The Teſtator deviſed Lands to three 
Perſons and their Heirs, to the Uſe of 
them and their Heirs upon the Truſts af- 
ter mentioned, and then the Teſtator di- 
rects them to convey Part to A. for Life, 
and other Part to B. in Tail, but givesno 
Direction as to the Remainder in Fee, 
though two of the Truſtees were related 
to the Teſtator ; yet it was held, that the 
Remainder in Fee ſhould be a reſulting 
Truſt for the Benefit of the Heir at Law. 
Hobart and The Counteſs of Suffolk, 2 
Vern. 64. 

The Teſtator deviſed to his Couſin 7 
M. Lands to hold to him and his Heirs 
for ever, in Truſt to be ſold for Payment 
of all his Debts and Legacies within 4 
Year after his Death, and makes him 
Executor, but gives him no Legacy. It 


was held, that there was no reſulting | 
Truſt for the Heir at Law, for then the 
Executor who is taken Notice of as Couſin, 
would have nothing for his Trouble. Cun- 
ningbam and Mellifh, Prec. Ch. 31. 2 Vert. 
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Of Deviſes of Lands for Payment of 


Debts. 


(oO are ſo far favoured in Equi- Of Deviſes of 
ty, that whenever it appears to be zaun, * 
the Teſtator's Intent that his Lands ſhall 8 

be liable to his Debts, Equity will charge 
them, though there be not expreſs Words; 

but there muſt be ſomething more than a 

bare Declaration that his Debts ſhall be 

paid out of his real Eſtate ; otherwiſe the 

perſonal, and not the real Eſtate ſhall 

be liable. 

A Man ſeiſed of Copyhold Lands, ſur- My Debts and 

renders them to the Uſe of his Will, and Legacies be- 
then by his Will ſays, my Debts and Le- ing firſt de- 

gacies being firſt deducted, I deviſe all my 2 — 

Eſtate, both real and perſonal, to J. S. and * 

It was held by the Lord Chancellor, that Eſtate to J. S. 
this amounted to a Deviſe to ſell for the 

Payment of Debts. Newman and Fobn- 

ſon, 1 Vern. 45. 

A. in one Part of his Will devi ſod all bis Deviſe of 
Lands to B. and the Heirs of his Body ; 
and in another Part reciting, that he owed _— 4 
Money to B. upon Account; he therefore ſonal — 
deviſed to him all his perſonal Eſtate, and willing him 
made him Executor, willing bim to pay his to pay his 
Debts. The Court decreed both real and — 12 
perſonal Eſtate to be ſold for Payment of 8 
the Teſtator's Debts, though the Clauſe 
as to the Payment of Debts ſeemed to re- 
late to the perſonal Eſtate only, and tho 

| I 3 the 
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the Lands were deviſed to B. in Tail, with 
a Remainder over to another, and tho? 
it was objected that a Tenant in Tail could 
not be a Truſtee. Clowd/ley and Pelham, 
1 Vern. 411. Nelſ. C. R. 178. 2 Vern. 
229. 
1 will my J will all my Debts ſhall be paid before 
Debts ſhall be any of my Legacies or Gifts herein after- 
paid before mentioned; and deviſes ſeveral pecuniary 
* 1 Legacies; and after in the ſame Will de. 
lable. = viſes Land to F. S. upon Condition to pay 
a certain Rent to 7. N. and other Lands 
to J. S. on Condition to pay $5 J. per Au- 
num to J. D. and the Queſtion was, whe- 
ther thoſe Lands were by the Will ſub- 
jected to the Payment of the Teſtator's 
| Debts, or only to the Payment of the 
particular Rents thereout deviſed : And 
the Court held, that the Lands were not 
ſubjected to the Payment of the Teſta- 
tor's Debts ; for the General Clauſe in the 
Beginning of the Will ſhall be intended 
only of the perſonal. Eſtate and the pecu- 
niary Legacies thereout deviſed. Hyles 
and. Carey, 1 Vern. 457. N 
5 . S. deviſed Lands to his Brother, who 
2 the Ware — Law, in Fee, gives ſeveral 
Heir makes Legacies, makes his Brother Executor, and 
them liable. ſeſires him to ſee bis Will performed ac- 
cording to' the Truſt and Confidence he 
had repoſted in him: This makes the real 
Eftate liable, for the Teſtator need not 
have deviſed the Eſtate to his Brother, be- 
ing Heir at Law, unleſs he had intended 
that he ſhould take them chargeable _ 
the 


— 


and Executors. 


the Debts and Legacies. Alcock and Spar- 
hawk, 2 Vern. 228. affirmed in Dom. 


Procer.” | | | 
A. deviſed in the following Words; I 


do by this my Will diſpoſe of ſuch Worldly 
Eſtate as it bath pleaſed God to beſtow upon 
me: Firſt I will that all my Debts be paid 
and diſcharged, and out of the Remainder of 


my Eſtate I give and bequeath to my Wife + 


300 J my Mind and Will is, that my Wife 
bave one Moiety of what is left after my 
Debts paid. Item, I give to my dear Bro- 
ther R. B. a Cloſe lying in the Pariſh of — ; 
and for the remaining Part of my Eſtate, as 
well real as perſonal, I give and bequeath 
unto my Brother J. B. whom I make Execu- 
tor. It was held, that theſe Words ſub- 
jected his real Eſtate to the Payment of his 
Debts. 2 Vern. 290. wont 


A. being ſeiſed of a real Eſtate, and alſo I will and de- 
poſſeſſed of ſome perſonal Eſtate, made viſe that 
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his Will in Writing, and thereby deviſed — in the 
in theſe Words: Imprimis, Iwill and de- fiſt piace. 


viſe, that all my Debts, Legacies, and Fu- 
neral Charges, ſball be paid and ſatisſied in 
the firſt place: Item, I give and deviſe, 
&c. and then proceeds to diſpoſe of his 
real and perſonal Eſtate : The perſonal 


Eſtate not being ſufficient to pay his Debts, 


the Queſtion was, whether that Clauſe in 
the Will ſhould amount to a Charge on his 
real Eſtate for'the Payment of bis Debts, 
Legacies and Funeral Charges: Cowper 
Lord Chancellor, was clear of Opinion 


that it ſhould, for as to his Debts it was 
14 but 


— 
— 


„ ien 


* 
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but natural Juſtice they ſhould be paid, and 
his perſonal Eſtate would have been liable 
to the Payment thereof, whether he had 
given any Directions in his Will about 
them or not : When therefore he wills and 
deviſes that his Debts, Legacies, and Fu- 
neral Charges ſhall be paid and ſatisfied in 
the firſt place, theſe Words muſt be in- 
tended to give a Preference for thoſe Pur- 
poſes to any other whatſoever ; and ſince 
he does not deviſe his real and perſonal 
Eſtate to any Perſon in particular for theſe 
Purpoſes, the Perſons who come within 
that Deſcription muſt be ſuppoſed to be 
within his View, and it muſt be taken as a 
Deviſe for their Benefit preferable to any 
other Diſpoſition whatſoever either of his 
real or perſonal Eſtate, and conſequently 
both of them are thereby made liable 
thereto. Trot and Vernon, 2 Vern. og. 
Reports in Equity 111. Precedents in Chan- 
5 cery 430. et 
Where en 2 If Lands are deviſed to Truſtees for 
_ Payment of Debts and Legacies out of the 
ay Debts out Rents and Profits, the Truſtees may fell 
bf the Rents the Land itſelf. 1 Vern. 104. 2 Ch. Ca. 205. 
and Profits of But if the Deviſe be to pay Debts and Le. 
1 gacies out of the annual Rents and Profits, 
may en. the Lands ſhall not be ſold. 1 Vern. 104. 
If there be a Deviſe of a certain Sum to 
be raiſed out of the Profits of Lands, and 
the Profits are not ſufficient to raiſe the 
Sum in a reaſonable Time, the Court will 


gecree a Sale, 1 Vern. 256. 2 Vent. 357. 
| A 
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A. deviſes that his Executors ſhall re- 
ceive the Rents, Iſſues and Profits of his 
perſonal Eſtate, in the firſt place to pay 
60 J. per Annum to one for Life, and after 
that Perſon's Death, out of the Remain- 
der of his Eſtate, his Debts being paid, 
to raiſe Portions for ſeveral Children, pay» 
able at 21, and Maintenance in the mean 
Time, and deviſes all his Lands in ſeveral 
Parcels to ſeveral Perſons at further Times : 
It was held that the Lands were liable to 
be ſold, and that the Sale ſhould be out of 
the Deviſee's Lands unleſs the perſonal 
Eſtate was ſufficient ; an Account whereof 
was ordered to be taken in the firſt place. 
Berry and Askbam, 2 Vern. 26. | 

Baron and Feme ſeiſed in Right of the yy1.,. Lands 
Wife, levy a Fine to the Uſe of in are deviſed to 
Fee, in Truſt, that if they pay 200 J. ſuch be ſold, and 

a Day, then in Truſt for ſuch Perſon or vot fad LP 
Perſons as the Feme ſhould declare, and —_— 
for want of ſuch Declaration, then to the fell. 

Uſe of her and her Heirs; then ſhe by 
her Will appoints the Land to be ſold, but. 
ſays not by whom, nor to whom, and the 
Money firſt to clear the Mortgage, and 
then in Truſt for ſuch other Perſons as 
ſhe, Oc. ſhall nominate, and dies. Ruled 
that the Executor ought to ſell, for he is 
the Perſon truſted with the Execution of 
the Will. 4 May 1683. Cheſton and Knap- 
ton. So declared in the Houſe of Lords 
inter Pitts and Pellbam, 1 Lev. 304. 2 
18 1 Cha. Ca. 176. 1 Ch. Rep. 283. 
ands deviſed to be ſold, but not ſaid by 
7 whom 
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whom, and the Bill was brought againſt 
the Heir and Executor to compell them 
to ſell, and it was decreed they ſhould. 
| 12 November 1684. — and Chapman. 
Deviſe that ÞAgard being indebtedyo Orm and Ad- 
Truſtees ſhall deriy, conveyed Lands to Orm and Adder- 
ſell Lands for jy in Truſt to the Uſe of himſelf for Life, 


3 Remainder to the Truſtees in Fee to ſuch 
Truſtees being Uſes as he ſhould appoint. by Will, and 


Creditors ſhall for Default of ſuch Appointment, to the 
be paid in Uſe of the right Heirs of Agard. Agard 
+: rags afterwards by Will deviſes > the Tru- 
their whole ſees ſhall ſell his Lands, and that all his 
Debts. Debts ſhould be paid. The Truſtees fell 
the Land ; there not being ſufficient to 

pay all the Debts, and the Truſtees being 

Creditors of Agard, would pay their own 

Debts intirely, and pay the other Creditors 

ratably. But Finch Lord Chancellor de- 

creed, that the Truſtees ſhould only take 

in Proportion with the other Creditors ; 

and on a Bill of Review, this Decree was 

affirmed by North, Lord Keeper; for nei- 
ther the Deed nor the Will give them any 
Preference; and where there is a Loſs, it is 
moſt reaſonable that each one ſhould bear 
Part of it; but if it had appeared Agard 
had intended to prefer them, it would be 
Where an otherwiſe. He ſaid, though an Executor 
Executor ſnall j hy Law allowed to prefer himſelf, and 
— alſo to prefer which of the Creditors he 
but be paid will; becauſe the Law is ſevere enough 
in Propor- Upon | them, and they are bound to take 
tion. Notice of all Debts at their Peril; yet if 


they come into this Court for Aid, they 
ſhall 
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ſhall not have it, unleſs they will conſent 

to pay the Creditors in Proportion: It 

was agreed, the Truſtees ought to pay all 

equally, unleſs it be ſuch where Securities 

affect the Land, as Statutes, Judgments, 

Recognizances, Sc. 22 Feb. 1683. Orm 

and Adderly Truſtees for Agard. © 
William Berners deviſed all his real E- By a Deviſe of 

ſtate ro Truſtees and their Heirs for the all the real 

Payment of his Debts, and was ſeiſed Eſtate for 

of ſeveral Freehold and Copyhold Lands; — er of 

but had not ſurrendered his Copyhold Te, E: 

Lands to the Uſe of his Will, and died, not ſurren- 

leaving three Sons; and Part of the Co- dered, ſhall 

pyhold was of the Nature of Borough. Pan if not | 

Engliſh. Lord Chancellor : If the Copy- — | 

hold paſſes the youngeſt Son, who is in- 

titled to ſuch Part of it as is Borongh-Eng- 

liſh, muſt contribute his Proportion of the 

Debts. As betwixt the Sons it is.a doubt- 

ful Caſe ; but with Regard to the Credi- 

tors if there be not an Eſtate ſufficient for 

the Payment of the Debts without the 

Copyhold Lands, my Opinion is, theſe 

ought to paſs. The Words are large 

enough, a Copyhold Eſtate being a real 

Eſtate : But let the Maſter fee whether 

there be not enough without the Copy- 

hold for Payment of the Debts. Tin. 

1718. Drake verſus Robinſon, 1 Williams 


443- 45, 
7. F. had given his Wife the foul Di- Lands deviſed 
ſtemper twice; upon which the Wife for Payment 
as} leaving of Debu, 
the Wife to pay for the Cure of a Diſeaſe the Teſtator gave her, 
muſt be paid, ES 
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leaving her Husband, and coming to Town 
to be cured, borrowed 30 J. of Harris to 
pay the Doctors and Surgeons, and for 
Neceſſaries; afterwards J. & deviſed ſome 
Lands for Payment of his Debts and died. 
Per Cur. Admitting the Wife cannot at 
Law borrow Money, though for Neceſſa- 
ries, ſo as to bind the Husband, yet this 
Money being applied to the Uſe of the 
Wife for her Cure, and for Neceſſaries, 
the Plaintiff who lent the Money muſt in 
Equity ſtand in the Place of the Perſons 
who found and provided ſuch Neceſſaries 
for the Wife; therefore let the Truſtees 
pay him his Money and Coſts. Mich. 1118. 
Harris verſus Lee, 1 Williams 482. Salk. 
387. | 

And Money One P:tfie/d, an Infant, being diſcard- 
borrowed du- ed by his Father for marrying againſt his 
_— Conſent; his Eſtate being conſiderable, 
cy, is to be but chiefly in Reverſion, after his Father's 
Death, during his Infancy borrowed Mo- 
ney amounting to 1307. and therewith 
bought ſome Neceſſaries; and having at- 
tained his full Age, made his Will, de- 
viſing his real Eſtate to Truſtees for Pay- 
ment of his Debts with Intereſt : Decreed 
that this Money actually lent as aforeſaid, 
though during the Teſtator's Infancy, was 
within the Truſt. Trin. 1719. Marlow v. 

Pitfield, 1 Williams 558. 
Whether ona Hlaleway, being a Sailmaker, was em- 
Deviſe of ploy'd by Sir Henry Johnſon from 1696. to 


Lande for Pay- July 1707. to fit Sailcloths and other 
ment of Debts Tackle 
3 Debt within 

the Statute of Limitations ſhall be paid ? 
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Tackle to Sir Henry's Ships, on which Ac- 
count Sir Henry was indebted to him 343 J. 
and in December 1714. Blakeway received 
50 J. in Part of his Debt. Sir Henry died 
29 Sept. 1719. having made his Will and 
deviſed Lands to his Executors in Truſt 
to pay his Debts: Blakeway brought a 
Bill againſt the Adminiſtrator, with the 

Will annexed, who pleaded the Statute of 
Limitations. Lord Chancellor : I would be 
cautious of giving any Relief againſt an 
Act of Parliament, but it is plain the 
Debt is not extinguiſhed by the Statute 
of Limitations, ſince the Statute muſt be 
pleaded, which the Defendant is not bound 
to do, and if he afterwards acknowledges 
the Debt, it takes it out of the Statute : 
His Lordſhip over-ruled this Plea of rhe 
Statute of Limitations. This Decree was 
reverſed in the Houſe of Lords, and the 
Plea ordered to ſtand for an Anſwer. 
Trin. 1726. Blakeway verſus The Earl of 
Strafford, 2 Williams 373. Salk. 154. 2 
Vern. 141. 

Abrabam Dedire by his Will charged all Whether 
his Eſtate real and perſonal with the When Lands 
Payment of his Debts, and dies, leaving ,; _ 
his eldeſt Son Executor. As the Lands Bond Credi- 
were not deviſed to be ſold for the Pay- tors ſhall be 
ment of Debts, but permitted to deſcend Preferred ? 
charged with the Debts, and conſequently 
were legal Aſſets by Deſcent as to the 
Bond Creditors, and charged only in 
Equity by the Will as to the ſimple 
Contracts; the Queſtion was, a 

rene 
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the Bond Creditors ſhould not be prefer. 
red to thoſe by ſimple Contract? By 
Lord Chancellor: As this Caſe is they 
ſhall; but if the Heir, before any Action 
brought, had ſold the Lands, and then 
the Creditors by Bond had brought their 
Actions, they ſhould have been paid only 
their Share out of the Aſſets. 3 & 4 W. 
M. c. 14. Paſch. 1118. Freemoult verſus ' 
Dedire, 3 Williams 429. | 


Of Deviſes upon Conditions, Limita- 
F4 7 VA) 3 &c . | f 


"TOR DS which create a Condition 
. are, upon Condition, ſo that, to the 
Intent to pay, to the Effett, &c. 1 Inſt. 
204. Hard. to, 11. But as to Words 
which make a Condition in a Will, tho” 
not in a Deed, vide 10 Cy. 40, 41. and 
there it was held, that if there be expreſs 
Words of Condition annexed to the E- 
ſtate, it cannot be conſtrued a Limitation 
as the Words, quamdin, dummodo, dum 
quouſque, durante, Ec. but this Opinion is 
now exploded; for though Words which 
properly create a Condition be uſed, yet 
if the Eſtate be limited over it ſhall be a 
_ Limitation. 2 Brown). 65, 66. 1 Roll. Abr. 
412. 1 Mod. 86. And per Hale Chief Ba- 
ron, there is no other Caſe to warrant 
the contrary Opinion but that of 10 Co. 
40. and by him it may properly be called 
a conditional Limitation, 1 Vent. 199. of 

8 | which 
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which the Heir cannot take Advantage, 
though it may determine the Party's E- 
ſtate without Entry or Claim, which ſeems 
to be the chief Difference between a Con- 
dition and Limitation; alſo if Lands are 
deviſed to the Heir at Law, upon Con- 
dition that he pay a Sum of Money, or 
do any other Act; this, on Failure of 
Performance, ſhall! be conſtrued a Limi- 
tation, though not mentioned; for if it 
were a Condition no Body could take 
Advantage of it, the Benefit of Condi- 
tions annexed to the real Eſtate belong- 
ing to the Heir, as thoſe to the perſo- 
nal do to the Executor. Cro. Eliz. 204. 
3 Co. 22. Owen 112. 2 Mod. 7. 1 Lut. 
809. | | 
F. deviſed Land to his Daughter E. Deviſe to the 
and her Heirs, and his Mind was, that if — 1 
his Son A. ſhould pay to her 30 l. then his the gun bey 
Son ſhould have the Land; the Money was her 50 /. he 
not paid at the Day, the Daughter ſells to have the 
the Land. The Lord Chancellor decreed p_ this is 
againſt the Vendee, the Son paying the — rt 
Money; for he took it to be in the Na- iy. 

ture of a Security; though it was object- 

ed by Sir Francis Winnington, that this is 

a contingent Deviſe to the Son on Pay- 

ment, and then too, if he had performed 

and paid, he could have but an Eſtate for 

Life, the Remainder or Reverſion in Fee 

to the Daughter. Bland and Midleton, 

2 Cb. Ca. 1. | 


Robert 
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Deviſe of Robert Tyte has Iſſue Henry, James and 
_ w4 Timothy, Robert gives Land called the 
if evicted, , k 
to have other Syles to Henry and the Heirs of his Bo- 
Lands; he dy, Remainder to the right Heirs of Ro- 
ſhall only bert; afterwards Robert deviſes this Re- 
— _ verſion to James and Timothy, and the 
roo at the Heirs of their two Bodies; _ dies, 
Part evicted leaving Iſſue James; Timothy dies, leaving 
amounts to. Iſſue Timothy and Robert; Henry by his 
Will deviſes the Styles to Robert his Ne- 
phew in Fee ; but if it happen that James 
or Timothy, or any other, enter upon Ro- 
bert by Virtue of any Intail, or other 
Title, then he gave his Lands called Dar- 
row- Barns in Fee to Robert; Henry dies 
without Iſſue, and Fames the Plaintiff be- 
ing an Infant, and Timothy enter into 
Styles by the Intail, Robert enters into 
Darrow-Barns, which is of much greater 
Value. The Plaintiff exhibits his Bill, 
and ſhews that he was an Infant at the 
Time of his Entry, and ſtill is ſo; that 
Darrow Barns was but as a Security for 
the Enjoyment of the Styles, and that for 
the Moiety of the Styles evicted by Timo- 
thy the Plaintiff is willing to compenſate. 
to the Value, either in Lands or in Mo- 
ney. Lord Chancellor: I bave learned 
this by the Caſe of Porter and Fry, that 
where a Breach or Forfeiture is capable 
of a Compenſation, Equity may relieve, 
as in this Caſe; but in the Caſe of a Con- 
dition not to marry without Conſent there 
can be no Recompence, ſo no Relief. 17 
Nov. 1684. Tyte and Tyte, 1 Vern. 270. 
I 5 Legacies 
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Legacies given to four Grandchildren Legacies to 
upon Condition, that as they come *. = 
Age they ſhall releaſe all Claims to the nh hp 
Teſtator's Eſtate ; this Condition ſhall be only who re- 
taken diſtributively, and ſuch only as re- fuſe ſhall for- 
fuſe to releaſe ſhall forſeit their Legacies, eit. 

2 Vern. 478. | | 

J. & had three Sons, William his eldeſt, Lands deviſed 
Nathaniel his ſecond, and Daniel his third 0 _ hes 
Son; Milliam died in the Life-time of the ar. 3 
Father, leaving Iſſue only a Daughter; Months pay 
afterwards the Father deviſed Lands to 500/. to A. B. 
his Wife for Life, and after her Deceaſe 2 the 
to Daniel and his Heirs; provided, that |, EE 
if Nathaniel, within three Months after before the 
the Deceaſe of the Wife, pay to Daniel, three Months, 
his Executors, Gc. the Sum of 5007. then Vet his Heir, 
the Lands to come to Nathaniel and his obe, 2 
Heirs, and died. Nathaniel died, leaving have the 
the Plaintiff his Heir, and afterwards the Land. 

Wife died; the Plaintiff brought his Bill 
within the three Months, praying, that 
upon Payment of the 500. the Lands 
might be conveyed to him. The princi- 
pal Queſtion was, whether as this 5001. 
was to be paid by Nathaniel within a li- 
mited Time, and he dying before that 
Time, his Heir could now, vn Payment 
of the Money, make a good Title to the 
Land: It was inſiſted, that he was not 
Heir at Law to the Teſtator ; that the 
Condition was precedent, and merely per- 
ſonal in Nathaniel, who had neither jus in 
re, nor jus ad rem, and could neither have 
deviſed, releaſed or extinguiſhed the Con- 
K dition; 


av. 


_ ct 


130 


Teſtaments, Laſt Wills, 


dition; the Word Heirs was only to de- 
note the Quantity of the Eſtate. Lampe?'s 
Caſe, 10 Co. Bret and Rigden, Plowden's 
Com. For the Plaintiff it was inſiſted, 
that this was like the common Caſe, 1 Inſt. 
205, 219. b. where a Feoffment is made 
on Condition, that the Feoffor ſhall be. 


fore ſuch a Day, Ec. there if the Feoffor 


die before the Day, his Heir may per- 
form the Condition; the Letter of a Con- 
dition is not always required to be ſtrict- 
ly performed. 1 Ch. Ca. 89. Bertie and 


Falkland, 3 Ch. Ca. 129. That the Poſſi- 


bility of performing this Condition was an 
Intereſt or Right, or Scintilla juris, which 
veſted in Nathaniel himſelf, that he ſurvi- 
ved the Teſtator, and therefore this dif- 
fered from Bret and Rigden's Caſe, that 
conſequently ſuch Right, Poſſibility or 
Intereſt deſcended to his Heir, and he 
might perform the Condition as before 


the Statute de donis, the Poſhbility of Re- 


verter deſcended to the Heir of the Donor. 
Purfoy and Rogers, 2 Saunders 380. Cre. 
Car. 358. Cro. Fac. 591. 8 Co. Manning's 
Caſe. It was decreed for the Plaintiff on 
Litt. 334, 335. and the Lord Chancellor 
ſaid, That though a Condition in Law 
was not deviſeable, yet ſince the Statute 
of Uſes the Deviſee may take Benefit of 
it by an equitable Conſtruction, and that 
Nathaniel might have releaſed or extiy- 
guiſhed this Condition. Mich. 5 Geo. Marks 
and Marks, Prec. Ch. 486. Caſes in L. E. 


419. | 
5 4 EH Mr. Ro- 
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Mr. Rogers deviſed ſeveral Manors to 4 precedent 
1. To condition 


pay all his own Debts and Legacies ; 2. And — — 4 


after in Truſt for Alexander Popham, Son of formed ; but 
Sir Francis Popham, for Lite, Remainder to in Cafe of the 


his firſt, ſecond, third, and every other Son — 5 


A. B. C. and their Heirs in Truſt ; 


in Tail, Remainder to Sir Faucis for Life 


in Caſe Alexander died without Iſſue Male, Equity will 


living Sir Frantts ; provided that Sir Fran- aid if a Re- 


cis ſhall ſettle upon the ſaid Alexander, 
and his Heirs Male, two Thirds of his E- 
ſtare, and upon his-Refuſal to make ſuch 
Settlement, then after the Deviſor's Debts 
and Legacies paid, he deviſes the Land 
to other Perſons. Sir Francis ſettles two 
third Parts of his Eſtate on Alexander for 
Life, Remainder to the firſt, ſecond, 
third, Oc. Sons of Alexander, but with a 
Power of Revocation. The Truſtees ex- 
hibit a Bill againſt Sir Francis, to ſer forth 
whether he had made a Settlement; he 
anſwers, he had ſettled two Parts, and 


yet ſhould be ready to make ſuch further 


or other Settlement as the Court ſhould 
direct. Counſel was appointed to peruſe 
and conſider what was done, or to be 
done for a Settlement; but before any 
= was agreed Sir Francis died, he ha- 
ving firſt made his Will, and charged his 
Eſtate with his own Debts, it being be- 
fore made liable to the Debts of his Fa- 
ther, and then deviſes his Lands to his 
Son Alexander for Life, with Remainders 
as before. Alexander brings his Bill a- 
gainſt Mr. Rogers's Truſtees, to compel 
X K 2 them 
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. them to Account, ſuppoſing Profits raiſed 
Aufficient to pay. The Queſtion was, 1. If 
Sir Francis had performed the Condition, 
at leaſt in Equity ? 2. Whether Alexander 
had ſuch an Eſtate as enabled him to call 
the Truſtees to an Account? It was ob- 
jected, that the Condition was not per- 
formed : 1. Becauſe ſuch a Settlement, 
with a Power of Revocation, is not ſuch 
a Performance, for he might deſtroy it, 
2. Though it be ſuppoſed good if no Re- 
vocation be made, yet this was revoked 
by his Will, and the Settlement by the 
Will was no Performance, becauſe the 
Settlement ought to have been made in / 
his Life-time. 3. Mr. Rogers appoints it 
to be made to him and his Heirs Male, 
which is a Fee, and here the Settlement 
is to him for Life, with Remainders to 
the firſt Son, Sc. 4. If that was accord - 
ing to the Intent, yet by his Will he has 
loaded the Eſtate to above the Value of 
a third Part, ſo as in Truth there is not 
two Thirds ſettled. Lord Chancellor; 
1. This Limitation in Truſt for Alexan- 
der is an Eſtate, and is ſuch a Truſt as 
would have been executed in Chancery 
before the Statute 2) H. 8. and is now 
executed by that Statute, and that men- 
tions Trufts as much as Ufes ; but aliter 
where a Truſt is founded and limited up- 
on a Uſe. 2. A precedent Condition muſt 
be literally performed, for Chancery will 
not veſt an Eſtate where the Law will 


not; but where an Eſtate veſted is to be 
| | deveſted 
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deveſted upon a Condition ſubſequent, 
there Equity will interpoſe, and Lapſe of 
Time, Sc. ſhall not hurt; if it be in ſuch 
a Caſe as we can give a Recompence, as if 
Money, or an Aſſurance by ſuch a Day, 
here we can decree him to pay the Mo- 
ney, and can give him Damages; ſo we 
can decree him an Aſſurance, c. But 
where the Breach is not capable of a Re- 
compence, as in the Caſe of Porter and 
Fry, (i Vent. 199.) where the Condition 
was, that ſhe ſhould not marry without the 
Conſent of her Grandmother, there's no 
Remedy; here the Settlement is a Per- 
formance in Subſtance, and purſues the- 
Settlement and Limitations upon Alexan- 
der made by Rogers, but ſaid he would And for this 


be ſatisfied if two Thirds were left after 2 0 


Debts paid. Nov. 1682. Popham and Bam- Ilaſter 
feld. Upon a Re-hearing, Paſ. 1683: the ; 
Lord Chancellor continued of the ſame 
Opinion, and declared, if a Compenſa- 
tion was made, he would relieve againſt 
the Breach of the Condition ; bur in Caſe 
a ſufficient Compenſation was not made, 
he would conſider farther of it. 1 Vern. 
59, 167. Popham and Bamfield, 344 Salk. 
236. 3 D. A. 237. p. J. 2 Vern. 222. 
338. | 

A Feme Covert, purſuant to a Power, 5; or 
deviſed Lands to her Executors, to pay goo/. to the 
Soo l. out of them to her Son; provided, Son, upon 
that if the Husband give not a ſufficient Condition 
Releaſe of certain Goods to her Execu- _ —_ 

K 3 tors, tho' he refuſe, 


yet if he executes it afterwards, the Son ſhall have the Money. 
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tors, then the Deviſe of the 500 J. ſhall be 
void, and go to the Executors; after her 
Death a Releaſe was tendered to the Fa- 
ther, which he refuſed to execute; yet, 
upon executing the Releaſe afterwards the 
Money ſnall be paid to the Son: For it 
was ſaid to be the ſtanding Rule of the 
Court, that a Forfeiture ſhould not bind 
where a Thing may be done afterwards, 
or a Compenſation made for it, as where 
the Condition is to pay Money, c. and 
though it is generally binding where there 
is a Deviſe over, yer here it being to the 
Executors, it is no more than the Law 

implies. Cage and Ruſſel, 2 Vent. 352. 
Lands deviſed The Teſtator deviſed Lands to J. S. upon 
on Condition Condition to pay 20,000 J. to his Heir at 
pied ; 1.aw, viz. 1000. per Annam for the firſt 16 
+ Amum; Years, and 2000). per Aunum after till the 
if the Heir Whole ſhould be paid; 1000/7. being in ar- 
nao = rear, the Heir enters. It was held, that 
ach, me, F. S. ſhould be relieved upon paying the 
acer at = J with Intereſt, the Court Fears. "win 
paying the that they would relieve wherever they 
Arrears and could give Satisfaction or Compenſation 
Interell for the Breach of the Condition. Grimfou 
and Lord Bruce, 1 Salk. 156. 2 Vern, 594. 

Barnardiſton and Faue, 2 ern. 366, 

The Teſtator having three Daughters, 
_ on deviſcd Lands to the Eldeſt, upon Con- 
Condition to dition that within fix Months after his 
pay a Sum to Death ſhe ſhould pay certain Sums to her 
another, or two other Siſters; and if ſhe failed, then 


rn NE he deviſed the Lands to his ſecond Daugh- 


the Land; ; cer; | 
the Time of Payment may be enlarged by the Cort. 


and Executors. 135 


ter, Cc. It was held, that the Court 
might enlarge the Time for Payment, 
though the Premiſſes were deviſed over; 
and that in all Caſes which lie in Com- 
penſation the Court may diſpenſe with 
the Time, though even in Caſe of a Con- 
dition precedent. Hoodman and Blake, 


2 Vern. 222, 166. 


The Teſtator deviſed to each of his Deviſe of 
Daughters 20,000. payable at the Age — 


of 25 Years; but if they, or either of many 1. 
them, married before the Age of ſixteen, jxteen, wy 
or if the Marriage was without the Con- without Con- 


ſent of their. Mother and Truſtees, then ſent 10,000 .. 
to go over to 


they ſhould loſe 10,000/. of the Portion ber, ©, 
which ſhould go to the other Children ; marries be- 
one of the Daughters married before the fore ſixteen, 
Age of ſixteen, but with the Conſent of but with 
her Mother and Truſtees; yer the Lord Cone: 
Keeper held, that both the Terms of the 
Condition ought to be obſerved. Lord 

Salisbury and Bennet, 2 Vent. 365. ſed vide 

2 Vern. 223. and Skin. 225. S. C. contra. 

Mr. Cary deviſed Lands in Truſt for Deviſe to the 
Mrs. Willoughby (who was his Heir at Heir for Life, 
Law) for her Life, in Caſe within three polar ogy 
Years after his Death ſhe married Lord ge married 


Guildford, and then to the eldeſt and G. and ben 


other Sons of Mrs. Ililloughby by Lord io their firſt 

Guildford in Tail Male; but for Default — * : 
of ſuch Iſſue, or in Caſe the ſaid Mar- in Default of 
riage thould not take Effect within the ſuch Iſſue, or 


three Years, then the Truſt was deviſe in Caſe the 
Marriage 


over to Lord Faukland. Mr. Cary after- dont't take 
wards by a Codicil declared, that if the Egect, then F. 
| K 4 Marriage to take. 
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Marriage between Lord Guildford and Mrs. 
Willoughby took Effect before the Age of 
Conſent of both, or either of them, it 
ſhould be of no Avail unleſs it was con- 
firmed by both Parties at their Age of 
Conſent. Mr. Cary died, Lord Guildford 
and Mrs. Willougbly were both under the 
Age of Conſent, but when they came of 
Age to conſent, and within the three 


| = | Years, ſeveral Propoſals were made by 
= Mrs. Willoughby's Friends to Lord Gnild- 
| | ford's Guardians, requiring a Settlement, 


which Terms were not accepted of by 
them; and the three Years being expired, 
Mrs. Willoughby married Lord Berty, Son 
of the Earl of Abington; Lord Berty and 
his Lady brought their Bill againſt Lord 
Faukland for the Benefit of this Deviſe; 
for that no Default appeared in Mrs. 
Willoughby, who had preſſed the Marriage 
as far as the Modeſty of her Sex would 
allow. Somers Lord Chancellor, aſſiſted 
by Holt and Treby Chief Juſtices, diſmiſ- 
| ſed the Plaintiff's Bill; for that this is a 
| Condition precedent, and if it had become 
N impoſſible by the Act of God, as by the 

Death of Lord Guildford within the three 
Years, the Plaintiffs could have had no 
Relief. The Intent of the Teſtator was 
= . not to give her the Eſtate upon any Act 
in her own Power ſolely, but in Caſe the 
Marriage took Effect, to which there muſt 
be the Conſent of Lord Guildford as well 
as the Lady, and therefore if Lord Guild- 

ford had abſolutely refuſed, though wr 
on; | a 
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had conſented without any Terms, it 
would have been the ſame Thing. The 
Marriage was the only Confideration of 
the Gift. When Infants take by Will, 
they are bound as ſtrictly as other Per- 
ſons. Where ſuch Things as are to be 
performed can be valued, as convey ing an 
Eſtate, or paying Money, this Court can 
relieve, becauſe it can make Amends for 
want of Time, and other Circumſtances; 
ſo in the Caſe of a Condition ſubſequent, 
equitable Conſiderations may govern; but 
it is otherwiſe in the Caſe of a Condition 
precedent, where nothing ever veſted; 
if a Condition ſubſequent become impoſ- 
ſible by the Act of God, the Party ſhall 
have the Eſtate ; but it is otherwiſe in 
the Caſe of a Condition precedent. Lord 


Berty & U verſ. Lord Paukland, 2 Vern. 


333. 1 Salk. 231. 3 Ch. Ca. 129. But 
this Decree was reverſed in the Houſe of 
Lords, in an Adverſary Manner, as ap- 
pears by the Journal. 1 
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The Teſtator deviſed 8000 J. to A. pro- Where a De- 
vided ſhe married with the Conſent of B. viſe, upon 


otherwiſe ſhe ſhould have but 100 J. per —— not 
Aunum. A. married without the Conſent „ichen che 


of B. It was held, that this Proviſo was Conſent of a+ 
but in terrorem, to make the Perſon care- nother, ii 
ful, and that it would not defeat the Por- binding. 


tion. Bellafis and Ermin, 1 Ch. Ca. 22. 
2 Ch. Rep. 23. 1 Vern. 20. Nel. Ch. Rep. 
145. 2 Vern. 293. But if the Teſtator, 
in Caſe of Als marrying without the Con- 
ſent of B. had limited the Portion over 

to 


, 
' 
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to another, it had been otherwiſe, 1 Ch. 
Ca. 20. 2 Ch. Rep. 95. 2 Vern. 357. The 
Teſtator deviſed to his Daughter 100. to 
be paid upon her Day of Marriage, or 
Age of Twenty-five, which ſhould firſt 
happen, upon Condition that ſhe ſhould 
marry with the Conſent of 4. and B. and 
if ſhe married without their Conſent, then 
to have 50/4, and no more, and gave the 
Reſidue of his perſonal Eſtate ro other 
Perſons ; the Daughter married without 
ſuch Conſent before ſhe was Twenty-one. 
It was held that this was more than a 
Clauſe in terrorem, and that the Deviſe of 
the Surplus of the perſonal Eſtate was a 
Deviſe over of the 50J. on the Daugh- 
ter's Diſobedience. - Mich. 1699. Amos and 
Horner. A Deviſe upon Condition not to 
marry at all, or not to marry a Perſon of 
ſuch a Profeſſion or Calling, is void by, 
our Law, whether there be a Limitation | 
over or not ; but if it be upon Condition 
not to marry a Papiſt, or a certain = 


dy Name, it may be good. 1 Vern. 2 
By the Civil Law, all Conditions again 
the Liberty of Marriage are unlawful. 
Swinburne, p. 4. F. 12. | 
A Sum limi- goo J. was ſecured by a Leaſe for 
-= er Nena Years to Sir E. V. and his Lady, in 
in Caſe the 1 ruſt for a Feme Sole, in Caſe ſhe did 
did not marry not marry contrary to the Liking of Sir E. 
contrary to and his Lady, and if ſhe did, then to ſuch 


Z. H d Perſons as Sir E. and his Lady, or the 
8 the Sum | | 1 | Survivor 
at the Diſpoſal of E. ſhe marries without his Conſent, E. can't diſ - 
poſe of the Money but for her Benefit. 
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Survivor of them ſhould nominate, and 
for want of ſuch Nomination, then to 
Sir E. I. and his Lady, or the Survivor 
of them; the Feme Sole married without 
their Conſent. It was held, that Sir E. 
and his Lady could not diſpoſe of this 
Leaſe otherwiſe than for the Benefit of 
the Feme. Fleming verſ. Walgrave, 1 Ch. 
Ca. 58. 1 D. A. 152. p. 5. vide 2 Vern. 
573. where a Difference is taken between 
a Condition not to marry without Con- 
ſent, and a Condition not to marry a- 
gainſt Conſent. | | 

The Earl of Newport deviſes to the La- Lands deviſed 
dy his Wife Newport-bouſe, and all his to 4: in Tail, 
Lands and Tenements in Middleſex for 2 
her Life, and after her Deceaſe to his 2 
Grand-daughter the Lady Anne Knowles of her Grand- 
in Tail, provided that ſhe marry with the mother and 
Conſent of his ſaid Wife, and the Earls ame 
of Warwick and Mancheſter, or the major TS, 
Part of them; and in Caſe ſhe married Conſent, the 
without ſuch Conſent, or died without Lands to go 
Iſſue of her Body, then he gave the Pre- w_ in Fees 
miſſes to his Grandſon. George Porter and 1 
his Heirs. The Earl dies. The Lady Conſent, but 
Anne being fifteen Years of Age, and ha- the Grand. 
ving no Notice of the Condition marries _—_— 
Fry without Conſent; but upon Proof it ant Ae 
appears, that after the Marriage the yards, yet P. 
Counteſs ſent for the Lady Anne, and ſhall have the 
entertained her, and that before the Mar- lands. 
riage the Counteſs propoſed the Lord 
Morpeth to Lady Anne, but ſhe refuſing 
the Counteſs ſaid ſhe would propoſe no 

| more 
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more Matches, nor concern. her ſelf in 
her Marriage; the Earls of Warwick and 
Mancheſter after the Marriage gave their 
Conſent to it, and ſay, perhaps they 
ſhould have conſented if they had been 
asked before. The Counteſs dies, and 
George Porter enters for Breach of the 
Condition; the Lady Anne and her Huſ- 
band bring a Bill to be relieved againſt 
the Condition. The Cauſe was heard up- 
on an Appeal: from the Maſter of the 
Rolls, before Bridgman Lord Keeper, 
Kelyng and Vaughan Chief Juſtices, and 
Hale Chief Baron. Hale conſidered, 1. If 
the Condition or Limitation in the Will 
be good? 2. If there be Relief in Equity? 
3. If there ſhall not be Relief againſt ſuch 
Conditions or Limitations generally, yet 
whether this particular Caſe in pr 
hath ſuch Circumſtances as merit Relief? 
As to the firſt he held it a good condi- 
tional Limitation in Law and Equity, and 
that it abſolutely determines the Eſtate 
of the Plaintiffs, and veſts the Premiſſes 
in the Defendant, 1. Becauſe it is a col- 
lateral Limitation of the Land, and no 
- Reſtraint of Marriage. 2. Becauſe the 
Lady is not bound to any Thing but her 
Duty to be adviſed by her Grandmother, 
who is in loco parentis. 3. It was in the 


Power of the Earl of Newport to diſpoſe 


of his Eſtate upon what Condition he plea- 
ſed; and though ſuch Limitation of a 
Legacy be not good by the Eccleſiaſtical 


Law, as Swinb: p. 4. F. 12. yet the De- 
viſe 
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viſe in Queſtion is different, becauſe this 
Reſpects Lands and Inheritance, and not 
perſonal Things, as Legacies; therefore 
the Eſtate veſted by the Limitation over 
ſhall not be defeated. 2. He held, that 
in general there ſhall nor be Relief againſt 
ſuch Conditions or Limitations, but not 
for the Reaſon that the Eſtate is ſettled 
by Will, and ſo hath the Sanction of an 
Act of Parliament, 32 H. 8. c. 1. which 
inables a Deviſe of Lands; for he held that 


there might be Relief againſt Breaches in 


Wills, elſe many Eſtates in England would 
be unſettled; and for this he cited Biſh and 
Seaman's Caſe in Chancery, — Car. 1. and 


Salmou and Burtman's. Caſe, 6 May 12 


Car. x. Nor upon the Reaſon, that it is 
a Limitation, and not a Condition,' for 


there may be Relief againſt a Limitation” 


3. He held, that there ſhould be no Re- 
lief in this particular Caſe, conſidered 
with all it's Circumſtances. 1. Becauſe it 
is not like to a Condition, or Limitation 


of an Eſtate for Payment of Money at a 


certain Day ; for upon Non-payment at 


the preciſe Day, there may be a Compen- 


ſation by Payment at another Day; but 
in this Caſe there can be no Compenſa- 
tion for marrying without Conſent. 2. Be- 
cauſe it is a Condition to contain. the 
Lady in due' Obedience to the Law of 


Nature and Reaſon. 3. Becauſe the Set- 


tlement by the Earl of Newport was vo- 
luntary to the Plaintiff and, Defendant ; 
and both being in «quali gradu to the De- 

5 viſor, 
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viſor, there's no Equity to take away the 
Eſtate, veſted by Law in the Defendant, 


and give it to the Plaintiff, in a Caſe of 


ſuch Parity. 4 Becauſe it appears, b 

the Body of the Will, that the Deviſor's 
Intent was, that the Eſtate given to the 
Plaintiff ſhould go over to the Defendant, 
as well if the Plaintiff married without 


Conſent as if ſhe had died without Iſſue, 


he having made the ſame Limitation for 
the one as for the other, and therefore 
the ſame Reaſon to relieve for the one as 
for the other. 5. Becauſe this is without 
Precedent, none of the Precedents pro- 
duced being like it, and therefore he a- 
grees here with the Reaſon of the Judges 
in Manning's Caſe, 8 Rep. 94. and Lam- 
uy Caſe, 10 Rep. 47. to bound themſelves 

ow far they will go in Conſtruction and 
Admiſſion of ſuch Eſtates, and to give 
themſelves Bounds and Limits that they 


will not exceed; and alſo though Prece- 


dents make no intrinſic Variation in E- 
quity, where there is Parity of Caſes, yet 
they often enlighten and furniſh with Rea- 
fon. ' He ſaid, that by the Ordinary di- 
ſtributive Juſtice of the Land this Caſe is 

not relievable in Equity ; for a Court of 
Equity ought not to relieve in all Caſes, 
but to be confined and limited within 
certain Bounds, for Parliament only is of 
an unlimited Juriſdiction. As to the Al- 
legations offered for the Plaintiffs, 1. That 

this Proviſo was in terrorem only; he ſaid 
he was not fatisfied with it, for it is a 
. | collateral 
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collateral Averment againſt the expreſs 
Words of the Will, and if ſuch Aver- 
ments ſhall be admitted, great Incertain- 
ty and Confuſion will be introduced. 
2. That the Effect of the Teſtator's Will 
is obtained by the ſubſequent Aſſent, but 
this he held no Anſwer; for the Diſſent 
of the Truſtees ex poſt fa would be 
vain, and they can't tell of what Opinion 
they ſhould have been-if they had had the 
Contemplation of this Marriage ; and if 
the Variation from the Will had only 
been in Point of Circumſtance, there mighe 
have been Pretence of Equity, but here ir 
is in Subſtance. 3. That the Lady was 
an Infant at her Marriage; he ſaid, that 
this is no Reaſon at all, for the Condition 
depends upon an Act which is-in the fole 
Power of the Infant, and Infants are 
bound to perform Conditions in Fact, as 
this is. 4. That the Lady, being an In- 
fant, had no Notice of the Condition ; he 
ſaid, that Notice or not Notice was not 
triable here, but in a Court of Law ; and 
therefore if the Plaintiffs have Title it 
may be tried at Law, upon the Point of 
Notice, for public Intimation in the Houſe 
may amount to Notice in Chancery. But 
if Notice be neceſſary in this Caſe, it 
ought to be legal Notice, which is only 
determinable upon a Trial at Law ; ſo he 
concluded againſt the Plaintiffs, leaving 
the Point of Notice to the Law. Vaughan, 
That the Plaintiffs were not relievable; he 
agreed that where to pay Money at a — 

there 
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there is Equity, becauſe there may be a 
Recompence, but cannot be here. That 
ſuch a Condition for perſonal Legacies 
are void, but this Caſe is ruled by ano- 
ther Law. But he relies upon the Sanc- 
tion and Sacredneſs of the Act of Parlia- 


ment, 32 H. 8. c. L that every one ſhall 


have free Liberty, by his Will in Wri- 
ting, to deviſe his Lands for any Eſtate 
at his free Will and Pleaſure, and that 
this Will, made in Obſervance of this 
Act, cannot be altered by a Decree of 
this Court; and that the Act reſpects 
this Will as ſtrongly, as if the Eſtates 
deviſed had been confirmed by a particu- 
lar Act of Parliament; and if Notice or 
Conſent are neceſſary, they are determin- 
able at Law: Alſo Conſent and Diſſent 
ought to have an Object whereupon to 
operate, .and to be in the Power of a 
Man to aſſent or diſſent, which they 
had not in this Caſe after the Marriage, 
for the Diſſent was then in vain, and 
none knows of what Opinion he ſhould 
have been, Ge. Kelyng: It is unreaſon- 
able to give Relief here, for it would de- 
ſtroy the Prudence of Parents, and intro- 
duce Diſobedience of Children, and Cor- 
ruption of Perſons intruſted with Heireſ- 
ſes; and it is moſt equitable that theſe 
Bonds and Obligations upon Children 


- fhould be held firm. He agrees, that 


where there is a Limitation over upon 
Default of Payment at a Day, there may 


be Relief, for all Caſes upon Wills are 


I | not 
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not irremediable in Equity; for if in 
Matter of Circumſtance, as in Telverton's 
Caſe, 36 Eliz. Tothil 226. Condition not 
to marry without Conſent in Writing, 
and ſhe has Conſent but not in Writing, 
that is helped, but here is Matter of 
Subſtance. He held, that if the Truſtees 
were obſtinate, and without good Cauſe 
refuſed to aſſent, they are compellable in 
Equity. And Infancy is not relievable, 
for that would deſtroy the Care of Pa- 
rents; and, at Common Law, if an In- 
fant Ward married without Aﬀent, Sc. he 
loſt the Value of his Marriage ; and he 
- ſaid this was a good, juſt and prudent 
Condition, and not to be violated in Law 
or Equity. The Lord' Keeper agreed in 
all, and ſaid he was ſatisfied, and deli- 
vered from an Error, that Parents could 
not reſtrain their Children from marrying 
without Conſent; but ſaid there were 
three Things conſiderable to move the 
Maſter of the Rolls to make this Decree. 
1. The Defendant had 5ooo 1. Legacy 

by the Will, and the Plaintiff nothing. 
2. The ſubſequent Aſſent of the Grand- 
mother and Truſtees, ſuch as it was. 
3. That no Time was limited in which 
the Truſtees ſhall give their Conſent. 
And he ſaid that Notice was not neceſſa- 
ry; for every one muſt take Notice where 
none is to give it, eſpecially where ſhe is 
not Heir. Alſo an Act of Parliament 
may be defeated by Courſe of Law; as 
if an Act intail Lands on 4 Remainder 
L to 
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to B. A. may dock the Remainder by 
a Recovery: The Plaintiff's Bill diſmiſſed. 
13 May 1670. Fry and Porter. The Plain- 
tiffs appealed to the Houſe of Lords, but 
the Decree was affirmed. x Mod. 300, 
1 Cha. Ca. 138. 2 Ch. Rep. 26. 1 D. A. 
152. p. 8. a 
Portion of Charles Withers the Teſtator deviſed to 
2500 J. de- Charles his eldeſt Son, and his Heirs, all 
viſed to a his Lands, &c. in the County of B. except 


e certain Part thereof charged with the Sum 


out of Lands of 2 500 J. to Mary his Daughter, at her Age 
payable at of 21, or Day of Marriage, which ſhould 
2 2 firſt happen, and he deviſed the excepted 
nee Lands to Truſtees to be ſold for Payment 
without her of his Debts, Provided that if his ſaid 
Mother's Con- Daughter ſhould marry in the Life-time of 
ſent, 500 /. 3, Ber Mot ber without her Conſent firſt had in 
Payment of Mriting Soo J. of the ſaid 2500 7. ſhould 
Debts : The Ceaſe, and be applied towards Payment 
Davghter af- of his Debts charged upon the excepted 
ter 21 marries Lands, and appoints his Wife Guardian of 
—— his ſaid Daughter, and makes her Execu- 
ſent, yet ſhall trix. The Daughter, after ſhe had attained 
have the the Age of 21, without the Conſent or Pri- 
Whole. vity of her Mother intermarried with Wil. 
liam King, Eſq; who was a Gentleman of 
Eftate, but had made no Settlement or 
Provifion for his Wife; wherefore the 
Son refuſed to raiſe or pay any Part of 
his Sifter's Portion, and inſiſted likewiſe, 
that by her Marriage without her Mo- 
ther's Conſent 5007. of her Portion was 
forfeited. Lord Keeper : This Portion did 
not veſt in the Daughter, preſently, but it 
is 


and E xecutors. 


is given to her at her Age of 21, of 
Marriage ; before then no Right or Intereſt 
veſted in her ; ſhe has attained her Age of 
21, this Legacy is to be raiſed our of 
Lands, and muſt have the ſame Con- 
ſtruction as a Deviſe of the Lands them- 


ſelves would : The Diſtinction, that where. 


there is no Deviſe over the Condition it ſhall 
be only in terrorem, is a great deal too 
wide; here in Effect is no Deviſe over, 
for tho' it be to go towards Payment of 
Debts, yet here no Creditors appear to 
be concerned, none that are in Danger of 


loling their Debts : The Teſtator appoint- 


ed two Days of Payment, Marriage or 
21, and which of them firſt happened 
gave her a Right to it: She has attained 
her Age of 21. and that ſingly- gives her 
a Right to it: Indeed if ſhe had married 
before that Age, ſhe muſt have had her 
Mother's Conſent, otherwiſe ſhe was 
to loſe 500 J. But when ſhe attains her 
Age, her Title to the Whale is ac- 
crued, and is not to be impeached by her 


Marriage without her Mother's Conſent ; 


for as her Marriage with her Mother's 
Conſent was one Title, ſo her attaining 
her Age of 21 was another Title ; there- 
fore there muſt be a Decree for Sale of 


ſo much of the Lands as will be neceſſa- 
ry for that Purpoſe, unleſs the Defen- 
dant will otherwiſe ſecure the Payment 
of it; but the Money when raiſed muſt 
be brought before the Maſter till the 
Plaintiff makes a Settlement on his Wife. 

L2 Hil. 
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Hil. 9 Annæ, King verſus Withers, Gilb. 
Rep. 26, 

Legacy of The Teſtator gave his Grandaughter 
—_— 200 J. upon Condition that ſhe continued 
ned zoaingg With his Executors till ſhe was 21 Years 
Conſent of of Age; but if ſhe was taken from them 
Executors, to by her Father (who was a Papiſt) or mar- 
have but 10 J ried againſt the Conſent of his Executors, 
then he gave her but 10 J. The Grand- 
daughter was placed by the Executors 
with a Clergyman, who, before ſne was 
21, with the Conſent of one of the Exe- 
cutors, permitted her to make a Viſit to 
her Father, and he took that Opportunity 
to marry her to a Papiſt. It was held 
that ſhe ſhould have but 10 J. only, and 
that there was no Difference between 
Condition that ſne ſhould not marry with- 
out Conſent, and a Condition that ſhe 
ſhould not marry againſt Conſent. Creagh 

and Hilſon, 2 Vern. 512. 
Legacy pay- Lands were ſettled in Truſt for raiſing 
able at Mar- Daughters Portions, payable upon their 
—_— Marriages with Conſent of Truſtees, but 
— ns. if they married without ſuch Conſent, 
diately on then to remain over to another, &c. 
giving Secn- The Daughters were old, and never in- 
rity. tended to marry, but to lay out their 
| Portions in the Purchaſe of Annuities for 
their Lives. - It was held that they ſhould 
have their Portions immediately, upon 
giving Security to indemaify againſt the 
Perſons to whom the Securities were de- 
viſed over. Needham and Vernon, Nelſ. C. 


Rep. 62. 2 Vern, 452. 
F | N The 


and Executors. 


The Teſtatrix deviſed 300 J. to B. her 
Daughter, but if ſhe married under 21 
without the Conſent of the Executors, or 


the major Part of them, the Legacy to 
go to the Children of her Siſter the Wife 


| of C. and made C. and two others Execu- 
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Where a tacit 
Conſent is ſuf- 
ficient. 


tors. B. being at the Houſe of C. married 


his Son by a former Wife, with his Privity, 
being under 21. B. and her Husband 
bring a Bill for the Legacy; C. in Favour 


of his other Children inſiſts that the Le- 


gacy is forfeited; the other Executors 
confeſſed they had Notice of the Court- 
ſhip, but did not contradict or diſap- 
prove of it. It was held, that the Plain 
tiffs ſnould have the 300 J. there being at 
leaſt a tacit Conſent. Meſgret and Meſ- 
gret, 2 Vern. 580. e 


Of void Deviſes of Land, by deviſing 


hat the Law itſelf, or what the 
Policy of the Law, will not admit. 


T* a Man deviſe Land in Fee to his 
Heir at Law, this is a void De- 
viſe, and the Heir ſhall take by Deſcent 


On a Deviſe 
in Fee to the 
Heir, he ſhall 


as his better Title; for the Deſcent take by De- 


ſtrengthens his Title by taking away the 
Entry of ſuch as may poſſibly have a 


ſcent, and not 
by the Will. 


Right to the Eſtate, whereas if he only. 


claims by the Deviſe, he is in by Pur- 
chaſe. 1 Roll. Ab. 626. Hob. 30. Plowd. 
545. Godb. 461. So if a Man deviſe Land 
to his Wife for Life, Remainder to J. S. 

L 3 who 
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| who is his Heir at Law in Fee, this is a 
void Deviſe to 7. SF. becauſe after the 
Diſpoſition of the Particular Eſtate, the 
Reverſion would have gone without any 
further Diſpoſition, in the ſame Manner as 
it is limited by the Will. 2 Leon. 101. 1 
Roll. Ab. 626. Hob. 30. A ſeiſed in Fee of 
Lands ex parte Materud deviſed them to 
his Execurors for ſixteen Years for Pay. 
ments of. his Debts, and after deviſes 
them to his Heir at Law ex parte materns ; 
this is a void Deviſe to the Heir at Law; 
though it was urged, to ſapport the De- 
"viſe, that if it obtained, the Heir ex parte 
paterna might in the End inherit, which 
he could never do if the Deviſe was re- 
jected; yet the Court adjudged the De- 
viſe void, becauſe this is no Alteration 
made in the Tenure of the Eſtate, nor is 
the Quality thereof any ways altered; 
but where the Deviſee takes by the Will 
or by Deſcent, it is a Fee-Simple, and it 
would be but actum agere to make him 
take by the Will. Hedges and Row, 3 Lev. 
127; 2 D. A. 558. p. 15. oF 
Aber if an- But where another Eſtate is created by 
other Eſtate is the Will than would have deſcended to 
ox +, the Heir at Law, or where the Quality 
would have Of the Eſtate is altered by the Deviſe, 
deſcended, or there the Diſpoſition of the Will ſhall 
the Quality of prevail, though it be made to the Heir at 
| the Eſtate is Law. Moor 680. Godol. 461. 1 Roll. Ab. 
altered. 610. Hob. 30. As where a Man hath a 
Son and a Daughter, and deviſed that his + 
Land ſhall deſcend to his Son, and p 5 
le 
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died without Iſſue of his Body, Remain- 
der over ; the Son by this Deviſe takes an 
Eſtate-Tail, though Heir at Law to the 
Deviſor, becauſe here is an Eſtate-Tail 
created by the Will, and the Heir muſt 
take under the Will, or the Remainder” 
would be void. Hob. 30. 1 Roll. Ab. 610. 
A Man had Iflue only three Daughters, 
and deviſed his Land to them and their 
Heirs ; this Deviſe, .tho' to the Heirs at 
Law, is good, becauſe it makes them 
Joint-Tenants, in which Survivorſhip 
takes place; whereas, had they taken by 
Deſcent, they had been Co-parceners, 
and the Will altering the Quality of the 
Eſtate ought to prevail. 3 Lev. 128. | 
If a Man deviſes Land to A in Fee, A Deviſe to a 
and if he dies without Heirs, then B. ſhall Man in Fee, 
have it, the laſt Deviſe is void, for a Fee _ — 
cannot depend upon a Fee; for no Man 5 
can ſay when the Heirs of A. will fail; over, the Re- 
and to allow of the Remainder to B. upon mainder over 
ſuch adiſtant Contingency, is to perpetuate i* void a. 
the Eſtate in the Family of A. and yet pre- — 2 
ſerve a Remainder or Intereſt in B. which 
very poſſibly may never veſt ; and as theſe 
Eſtates are unalienable, tho' all Mankind 
ſhould join in the Sale, the Reaſon and Po- 
licy of the Law will not admit of a longer 
Contingency, than for a Life or Lives in 
eſſe, wearing out together, or the Term 
of twenty or thirty Years. Dier 41. 4. 
Brook 234. 1 Co. 85. b. Bulſt. 195. Plowd. 
29. 2 Lean. 69. 1 Inſt. 18. b. Poph. 34. 
L 4 2 Roll. 
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2 Roll. Rep. 220. Godol. 355. Cro. Elix. 

205. 1 Roll. Ab. 626. Dier 124, © 

Deviſetoa A. deviſed to the Drapers Company 
Corporation and their Succeſſors, upon "Truſt, to con- 
eee vey to B. for Life, and to his firſt Son, 
Tefarors IL and all other his Sons for Life, and to 
ſue for Life their Iſſue Male for Life; and for want 
zoties quaties, of ſuch Iſſue, to J. S. for Life, and to his 
eee _ Iſſue Male for Life, Ec. and ſo to a great 
ate a perpetu · Number of them for Life, and to convey 
al Succeſſion foties quoties. The Court held this At- 
for Life, void. tempt to make a perpetual Succeſſion of 
Eſtates for Life to be vain and impracti- 

cable; however that there ought to be a 
ſtrict Settlement made, and the Intent of 

the Teſtator followed as far as the Rules 
of Law would admit of; and therefore 
directed a Settlement to be made ſo, that 
ſuch who were in Being ſhould be only 
Tenants for Life ; but where the Limita- 
tion was to a- Son not in Being, there he 
muſt be made Tenant in Tail. Hummer. 
flon and Hummorſton, 2 Fern. 137. 1 Vi. 


liams 332. Rep. Eq. 128. Pre. Ch. 455. 


Of void Deviſes of Lands by the In- 
certainty of the T hing deviſed. 


Of void De- Eviſes are void and rejected where 
viſes of Lands the Words of the Will are fo ge- 
by the Incer- neral and incertain that the Teſtator's 
Thie, 5 Meaning cannot be collected from them; 
viled, according to that Rule, as the _ at 

. av 
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Law has a plain and uncontroverted Ti- 1 
tle, unleſs the Anceſtor diſinherits him, it 

would be unreaſonable to ſet him aſide, 

unleſs the Intent of the Anceſtor is evi- 

dent from the Will; for that would be to 

ſet up and prefer a dark, or at leaſt a 
doubtful Title, to a clear and certain one: 

But as it is likewiſe a Rule in the Con- 

ſtruction of Wills not to reje& any Words 

in a Will which can have a Signification, 

theſe two have been the Occaſion of ſe- 

veral Doubts and Reſolutions concerning 

the Intention of the Teſtator about the 
Diſpoſition of his Eſtate, whether he 

meant his real or perſonal, or what Part 

of either of them he intends to paſs by 

the Words of his Will. 

A Man, ſeiſed of Lands in a Borough, e all te 
where Lands were by Cuſtom deviſeable my Mother, 
by Parol, deviſes in theſe Words, I give Lands paſs 
all to my Mother, all to my Mother: It was not. 
held, that the Lands paſſed not; for the 
Words were too incertain, and not ſuffici- 
ent to diſinherit an Heir. Bowman and 
Milbank, 1 Lev. 130. 2 D. A. 52. p. 16. 

If a Man hath Lands in Fee-Simple, and where by a 
Lands for Vears, and he deviſes all his Deviſe of all 
Lands and Tenements, the Fee- Simple my Lands and 
Lands paſs, and not the Leaſe for Years For 7 m0] 4 
but if a Man hath a Leaſe for Years and years will 
no Freehold Lands, then by a Deviſe of not paß. 
all his Lands and Tenements the Leaſe 
for Years will paſs. Roſe and Bartlet, 

Cro. Car. 292. Godol. 237, 352. 2 D. A. 


527. p. 13. 3 D. A. 364. p. 6. A 


* 
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Where a A Man ſeiſed of a Meſuage in A. and 
Houle 2 * of a Meſuage and ſeveral Lands in B. de- 
— 3 viſed to F. & his Houſe in A. with all other 
his Lands, Meadows, and Paſtures, with 
all and ſingular their Appurtenances what- 
ſoever in B. It was held that the Houſe 
in B. did not paſs; for tho' by a: Feoff- 
ment or Leaſe of Lands in D. Houſes 
will paſs, becauſe to be taken moſt ſtrong. 
1y againſt the Feoffor, Ec. and the Land 
paſſing, the Houſe thereupon muſt alſo 
paſs, yet Wills are to be taken according 
to the Intention of the Deviſor, and when 
be deviſes his Houſe in A. and Lands in 
B. it cannot be preſumed that he - would 
have more paſs than by the Words is ex- 
| preſſed. 2 And. 123, 570 N 

Where the If a Man is ſeiſed of Lands in a Vill, 
Lands in one and in A. and B. two Hamlets in the ſame 
1 28 Vill, and deviſes all bis Lands in the 
Ps, al M, Vill, and in A. no Part of the Land in i. 
Lands. ſhall paſs; for his naming one Hamlet 
* only, fully ſhews his Intent that the Lands 
in the other ſhould not paſs. Dier 261. 
A Man having two ſeveral Moieties of 
Lands by Purchaſe of the ſame Perſon, 
one lying in Kent and the other in Eſſex, 
deviſed all his Moieties in Kent; and it 
was held that both paſſed ; for the Words 
being, all his Moicties, they cannot be ſa- 
tisfied with one Moiety only. Miryel and 
Nichols, 1 Bulft. 11). 2 Bult. 176. 2 D. 

A. 525. p. 5. 
A ſeiſed of Lands called Haylands, ex- 


tending into two Towns C. and D. de- 
viſcd 


and Executors. 


viſed all his Lands in C. called Haylands 
to J. his younger Son and his Heirs ; 
and after, in another Part of his Will he 
willeth, that if his Son J. die without Iſ- 
ſue, that his Wife ſhall have Haylands, 
and died; F, died without Iſſue: Re- 
ſolved, - that the Wife ſhould have only 
that which was in C. becauſe there was 


no more deviſed to the younger Son. 


Wooden and Osborn, Cro. Eliz. 614. 3 Leo. 
m1. 2 D. A. 525. p. 9. Mes per Pophum, 
it might have been otherwiſe: if the 
Deviſe had been to the elder Son, and if 
he died without Ifſue, to the Wife, for he 
would have the Whole ; that in C. by 
Deviſe, and that in D. by Deſcent. 
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A Man ſeiſed in Fee of two Houſes in Where there 
D. the one aden to the other; the is a wrong 


one in the P n of A. and the other, 
being a Corner-Houſe, in the Poſſeſſion of 
B. he deviſes his Corner-Houſe in the Poſ- 
ſeſhon of A. and B. by theſe Words, 
only the Corner-Houſe which is in the 
Poſſeſſion of B. ſhall paſs, and not the 
adjoining Houſe, which is in the Poſſeſ- 
ſion of A. 1 Roll. Ab. 613, big. 
A Man died ſeiſed of Lands in A. B. 
and C. the Lands in C being in him by 
Mortgage forfeited, he deviſed the Lands 
in A. and B. to ſeveral Perſons and their 
Heirs, and then adds this Clauſe, viz. All 
the reſt of my Goods, Chattels, Leaſes, E- 


ſtates, Mortgages, Debts, and other Goods 


whatſoever, I deviſe to my Wife, after my 


Debts and Legacies paid, and made his 


Wife 


Deſcription of 
the Tenant in 
Poſſeſſion. 
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Wife Executrix. 'The Wife entered into 
the mortgaged Lands, deviſed them to 
M. in Fee, and died. Reſolved, that by 
the Words of the Deviſe to the Wife of 


all my Eſtate, Mortgages, &c. an Eſtate 


for Life only paſſed unto her; but it was 
agreed, that if he had deviſed all his E- 
ſtate. in ſuch Land, or had mentioned 
that he had ſuch Lands mortgaged in Fee, 
and deviſed this Mortgage, the Fee had 
paſſed. Wilkinſon and Merryland, Cro. Car. 
447, 449. 1 Jones 308. 2 Roll. Ab. noo, 
p. 15. 3 D. A. 176. p. 14, 15, 16. Vide 
Kyi. 266. N e! 
A. ſold Lands to B. but before a Con- 
veyance was executed, B. ſold the ſame 
Lands to C. and then A. conveyed to C. 
and C. being thus ſeiſed deviſed the Lands 
to his younger Son by theſe Words, I be- 
queath to R. my Son all my Land which I 
purchaſed of B. whereas in Strictneſs of 
Law he purchaſed them from A. who 
conveyed them to him; yet this was a- 
lowed to be a ſufficient Deſcription of the 
Land, and conſequently a good Deviſe of 
it, becauſe the Purchaſe was made from 
B. the Money being paid to him. Thorpe 

and Thompſon, 2 Leon. 120. J nt 
A. being ſeiſed of a Houſe called the 
White Stan in Old- Street, London, and of 
a Garden thereunto belonging, deviſed as 
follows: I deviſe the Honſe or Tenement 
wherein W. N. dwelleth, called the White 
Swan in Old-Street, 0 J. D. for ever. N. N 
at the Time of the Deviſor's Death inha- 
4 bited 


- 
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bited the Entry of the ſaid Houſe, and 
three upper Rooms therein, and 7. G. 
held the Garden and other Places in the 
Houſe, and ſome others other Rooms. 
Reſolved that all the Houſe paſſed to the 
Deviſee ; for the Deviſe being, that Houſe 
or Tenement, and in the Concluſion being 
called the bite Swan, both of them 
import the whole Houſe; and the Words, 
wherein W. N. dwelleth, do not abridge 
or alter that Deviſe ; and the Houſe being 
named by a particular Name, although 
V. N never dwelt in it, it paſſeth by the 
Deviſe. Chamberlain and Turner, Cro. Car. 
129, 200. 1 Fon. 195. 2 D. A. $26. 
P. 12. 3 D. A. 115. p. 6. 

A. ſeiſed of a Meſuage and two Acres What paſſes 
of Land in N. and of two Acres of Mea- y Devi 
dow in K. uſed and occupied the ſaid two f Land a 
Acres in K. with his Lands in N. and in 
his Will deviſed the Meſuage cum omni- 
bus & ſingulis pertinentiis adinde vel aliquo 
modo ſpectantibus to K. filio ſuo & hæredibus 
ſuis in perpetuum, and for want of ſuch 
Iſſue to E. his Daughter for ever. Re- 
ſolved, that by the Deviſe cum pertinen- 
tits, the two Acres of Meadow did not 
paſs; but otherwiſe it had been, if the 
Deviſe had been cum terris pertinentibus, 
for then that which was uſed with ir 
would have paſſed. Hern and Allen, Cyo. 

Car. 57. Hutt. 85. 2 D. A. 526. p. 11. 

A. deviſed divers Legacies in Money; 
then he deviſed Lands, and after that he 
deviſed as follows: All the Reft and Reſi- 

| due 
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due of my Money, Goods and Chattels, and 
ther Eftate what ſoever, I give to J. S. whom 
I make my Executor. The Teſtator having 
other Lands, it was decreed by the Lord 
Keeper that the other Lands did paſs. 
TDeurrei and Page, 1 Ch. Ca. 262, © 
Making a A Man ſeiſed in Fee of three 'Tene- 
Perſon Execu- ments, poſſeſſed of a Leaſe for Years, and 
tor of _— divers Goods and Chattels, deviſed one 
3 5 Tenement to one of his Sons, another 
wag 3: Lands, Tenement to one of his Daughters ; and 
then adds, Item, I make my two Sons Exe- 
cutors of all my Goods Moveable and Im- 
moveable, and all my Lands, Debts, Duties 
and Demands. It was held, that by this 
Clauſe no Eſtate in the three Tenements, 
of which the Deviſor was ſeiſed in Fee, 
paſſed to the Executors by Force of the 
Words, Aud all my Lands, becauſe the 
Leaſe for Years might well ſatisfy theſe 
Words. 1 Roll. Aby. 613. 2959 
A Man, who had a real and perſonal 
Eſtate, but no Leaſe for Years of any 
Lands, deviſed in this Manner, I make 
my Niece Executrix of all my Goods, Lands 
and Chattels. The Lord Chancellor held, 
that the real Eſtate did not paſs by theſe 
Words; and that the Word Lands was 
+ not uſeleſs, and to be rejected, for that 
in all Probability there might be Rents in 
Arrear of thoſe Lands which would paſs 
to the Niece by her being made Execu- 
trix. Piggott and Penrice, Rep. Eg. 137. 
Prec. Chance. 471. | 


1 A de- 


and Executors. 


159 


A. deviſed certain Lands to his youngeſt Where the 


Reverſion of 


Son in Fee, and then goes on thus: Item, 
I deviſe all my Lands in D. to my Wife rag. nds ſhall 


for Life: Item, I deviſe the Lands, which 
J hold of G. T. to my Wife for Life: 
tem, I deviſe the Lands, which I pur- 
chaſed of F.S. to my Wife for Life: 
Item, I deviſe my ſaid Lands to my Son 
Edward Gameach and his Heirs for ever. 


It was held, that not only the Reverſion 


of the Lands purchaſed of 7. K but of 
the Lands in D. and of the Lands held 
of G. T. paſſed to Edward by theſe Words. 


Barrow and Gameach, Skin. 130. 
A. being ſeiſed of the Manor of B. and 


of other Lands in the County of & devi- 


ſed the Manor of B. for fix Years, and 
Part of the other Lands to F. S. in Fee; 
and then deviſed the Reſt of his Lands in 
the County of S. or elſewhere, to his Bro- 
ther, &c. By this Deviſe the Reverſion 
of the Manor paſſed. Allen 28. 
A. deviſed ſeveral Houſes to a charita- 
ble Uſe, and deviſed a Meſuage to F. & 
for Life ; and by another Clauſe deviſed 


to his Wife, the better to enable her to 


pay his Legacies, all his Meſuages, Lands, 
Tenements and Hereditaments, not above 
diſpoſed of. It was held, that this paſſed 
the Reverſion of the aid Meſuage, tho? 
it appeared that the Wife had ſufficient to 
pay the Legacies. Mich. 1 I. & M. Wil- 
lows and Lydcot, 2 Vent. 285, Carth. 50. 
3 Mod. 229. 1 Lev, 212, 


TG 
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J. &. deviſed Black- Acre to A. for Life, 
and deviſed to B. all bis Lands not before 


' deviſed, to be ſold, and the Money to be 


divided between his younger Children, 
It was held, that the Reverſion of Black- 
Acre paſſed by theſe Words. Rooke and 
Rooke, 2 Vern. 461. Prec. Cb. 202. 

A. by Virtue of ſeveral Settlements, 
being Tenant in Tail, after Poſſibility of 
Iſſue entinct, of ſome Lands, Remainder 
in Fee to Truſtees, in Truſt for him and 
his Heirs; and as to ſome other Lands, 
being Tenant for Life, Remainder to his 
firſt and other Sons; Remainder to 'Truſ. 
tees in Fee, in Truſt for the right Heirs 
of B. whoſe Heir A. was; and as to other 
Lands, being Tenant in Tail, Remainder 
to the right Heirs of his Father, whoſe 
Heir he likewiſe was; and being likewiſe 
ſeiſed in Fee of a very conſiderable real 
Eſtate of his own Purchaſe, and poſſeſſed 
of a very large perſonal Eſtate, deviſed 
ſome Part of his Lands to his Wife for 
Life, and gave ſeveral Legacies ; and ha- 


ving no Iſſue, deviſed all other his Lands, 


Tenements and Hereditaments, out of Set- 


temen, to his Nephew, provided he took 
on him his Surname, ſubject to raiſe 4000). 
in Caſe the Teſtator left a Daughter. 


It was held, that all the Eſtates thus ſet- 


| tled paſſed by the Will, notwithſtanding 


the Words, ont of the Settlement ; for the 


Word Hereditament comprehends a Re- 


mainder or Reverſion, as well as an E- 
ſtate 


Rate in Poſſeſſion. Micb. 1708, Strode and 
Ruſſel, 2 Vern. 621. 3 Ch. _ 169. 
A. being ſeiſed in Fee of Lands in D. 
upon the Marriage of his eldeſt Son ſet- 
tled thoſe Lands upon him in Tail Male, 
Remainder to his own right Heirs; and 
being ſeiſed in Fee, in Poſſeſſion. of other 
Lands in L. M. and NM. deviſed all his Me- 
ſuages, Lands, Tenements and Heredita- 
ments in L. M. and N. or elſewhere, not 
by him formerly ſettled, for the Payment 
of his Debts, and after Debts paid, then 
to J. F. his ſecond Son in Fee; ſoon after 
the Teſtator's Death, the eldeſt Son died 
without Iſſue, and without having barred 
the Remainder, but left ſeveral Daugh- 
ters, It was held, that the Word elſe- 
where was a ſufficient Deſcription of the 
Lands in D. tho' of greater Value than 
thoſe in L. M. and N. and that though it 
was of itſelf a ſignificant and expreſſive 
Term, yet it was the rather ſo in this 
Caſe, becauſe there were no Lands or 
Out-Skirts not particularly enumerated, to 
which it could be applied, but thoſe in D. 
that the Words Meſuages, Lands, Tene- 
ments and Hereditaments, were ſufficient 
to paſs the Reverſion of the Lands in D. 
notwithſtanding the Exception, or re- 
ſtrictive Words, not formerly ſettled. Trin. 
1730. Cheſter and Cheſter, Fitz-Gib. 150. 
A. deviſed to B. Lands in D. &. and 7. 
and all his Lands elſewhere, and charged 
them with a Rent-charge of 80 J. per Au- 


num. A. had Lands in Mortgage that 
M did 
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did not lie in D. F. or J. which were of 


much greater Value. than the Lands in 


D. . and 7. He had alſo ſome ſmall 


Parcels of Lands which were not ſpeci. 
fied, which were of the ſame of thoſe de- 


viſed. It was held, that the Word elſe- 


where was applicable to-the laſt mentioned 
Lands, but not to the mortgaged Lands, 
and that they would not paſs by the 
Will; for the Teſtator could not be 


thought to mean Lands of ſo much Value 
under the Word elſewhere, which is like 


an Et cetera, that comes currente calamo; 
neither could he intend that the Rent- 
charge ſhould iſſue out of Lands that 
were every Day redeemable. Sir Thomas 


Littleton's Caſe, 1 Vern. 3. 2 Vent. 351. 


2 Ch. Ca. 52. +. 
By a general Deviſe of all Lands, Te- 


nements and Hereditanients, Mortgages 
in Fee, though forfeited, will not paſs, 
nor will they paſs by ſuch a general De- 


viſe, though the Equity of Redemption 


be, after the Making the Will, forecloſed 
or releaſed. 2 Very. 623. 

A Man having ſettled all his Eſtate of 
Inheritance upon his Wife for Life for 
her Jointure, makes his Will, and after 


having given ſeveral pecuniary Legacies, 


ſays, All the Reſt and Reſidue of my E- 
ſtate, Chattels real and perſonal, I give 
and deviſe to my Wife, whom I make 
ſole Executrix. It was held, that the Re- 
verſion of the Jointure-Lands did not paſs 


by this Deviſe to the Wife, the * 
| an 


* 
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and ſubſequent Words explain the Teſta- 
tor's Intent to carry only his perſonal E- 
ſtate; for in the firſt Part of his Will 
having given only Legacies and no Lands, 
the Words Al the Reſt and Reſidue are 
relative, and muſt relate to an Eſtate of 
the ſame Nature of that he had before 
deviſed, which was only perſonal ; for 
having given no real Eſtate, there could 
be no Reſt and Reſidue of that to be diſ- 
poſed of. Hil. 1712. Marchant and Twiſ- 
den, Rep. in Eq. 30. 


Of Deviſes void by Incertainty in the 
eee of the Perſon who is to 
tate. 


Deviſe of Lands to the eldeſt Son of Of Deviſes 
7. S. is good; or to his ſecond or void by the 
youngeſt Son. So is a Deviſe to the _— 
Wife of J. S. or though ſhe be called Em. tion of the 
for Emlyn, or to Robert Earl of, Oc. tho' Perſon to 
his Name be Henry. 1 Inf. 3. A Deviſe take. 
to a Stock, Family or Houſe, is good, 
and ſhall be intended of the Heir. Hob. 33. 
A Deviſe to the eldeſt Son of J. S. by the 
Name of William, when his Name in 
Fact is Andrew, is good. Nelſ. Cha. Rep. 
403. LSE 
If a Man has two Sons named 7. and Where parol 
deviſes to his Son F. all his. Lands, this 3 23 
is void for the Incertainty, unleſs it can — 
be proved that the Teſtator mEant one Intent of the 
of them in particular, by the elder Son's Teſtator. 

M 2 being 
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being beyond Sea, probably dead, 63: 
for theſe Circumſtances clear up the In. 


rent of the Teſtator; and ſuch Averment 
is admitted, becauſe it is conſiſtent with 


the Will; and the Conſtruction, and Judg. 


ment thereon, muſt be genuine, becauſe 
taken from the Words of the Will. 5 Co. 
1 ein | 

A Man having Iſſue two Sons and two 
Daughters, deviſed his'Land to his Wife 
for Life, and that after her Death the 
ſame ſhould remain to his Iſſue. This 
Deviſe, as to the Remainder, was held 
to be void; for the Deviſor having, ſeye- 
ral Children, it is incertain what Iſſue he 
intended. Taylor and Sayer, Cro. Elix. 142. 
2 And. 134. P. 81. Godb. 302. 2 D. A. 


514. Pp. 2. 3 D. A. 182. p. 19, Sed vide 
Raym. 83. this Caſe cited and denied to 
be Law, and 3 Lev. 433. and 6 Co. 1). 


contra. | 
A Man having Iſſue eight Daughters 


by three Venters' and one Son, deviſed 


his Land to the youngeſt Daughter, Re- 
mainder to his Son in Tail, Remainder 


to the two Daughters by the middle Ven- 


ter for Liſe, Remainder proximo de ſat- 

1ine of the Deviſor, and dies; and after 
the eldeſt Daughter has Ifſue, and dies; 
the Son and all the Daughters, except 
the two Davghters by the middle Venter 
to whom it was given for Life, die with- 
out Iſſue; the Iſſue of the eldeſt Daugh- 


ter ſhall have ir. Palm. 303. vide Stiles 
240. | , 11 


The 
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The Teſtator deviſed all his Lands to 
one of his Couſin Nicholas Amburſt's 
Daughters, that ſhould marry a; Norton 
within fifteen Years, and died; Nicholas 
Amburſt had three Daughters, and one of 
them married a Norton within the fifteen 
Years. This was a good Deviſe to her, 
notwithſtanding the Incertainty. Bate 
aw Amburſt, Nan 82. 2 D. Al. 515. 
i The Teſtator deviſed Lands in Truſt 
for 4. and the Heirs of his Body, Re- 
mainder to B. for Life; and further Wills, 
that if A. die without: Iſſue, and B. be 
then deceaſed, then, and no ary 
he gives the Lands to 7. N —1 bis Heirs 

though A. dies e Iſſue in the Life- 
time of B. yet after the Death of B. 
J. N ſhall take; for the Words, If B. be 
tben deceaſed, expreſs the Teſtator's Mea: 

ing, that B. ſhould be ſure to have. it for 
Life, and alſo ſhew when F. N. all take. 
2 Vent. 363. 

A Devil. of. Lands to VILE in F 
in Truſt to pay, Debts and Legacies, * 
aſter Debts and Legacies paid, to ſe] sf ang 
if any of the Devitor 's Name would buy 
it, ſuch Perſon to have it for 2001. lels 
than the Value; one of the 'Teſtator's 
Name brings a Bill for the Benefit of this 
Pre-emption, five, and twenty ears after 
the Teſtator's. Death; the Bill was diſmiſ- 
ſed. Lord Chancellor: If two. of the Te- 


ſtator Name ſhoyld claim the Benefit of 
M 3 this 
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this Deviſe who muſt have it? Hackſep 
and Mathews, 1 Vern. 362. | 

A Man deviſed Lands to 'Truſtees, in 
Truſt for his Daughter for Life, Remain- . 
der to the ſecond Son of her Body in 
Tail Male, Remainder to her other Sons 
in like Manner, Remainder to her eldeſt 
Daughter, and to the firſt Son of her 
Body, taking upon him the Name and 


Arms of the Deviſor; and adds further, 


that he did not deviſe the Eſtate to her 
eldeſt Son, becauſe he expected his Daugh. 
ter would marry ſo prudently, as that the 
eldeſt Son would be provided for; the 
Daughter married, and had Iſſue a Son, 
who died within twelve Months after his 
Birth; after his Death ſhe had another 
Son. It was adjudged, that this ſecond 
Son ſhould take according to the Words 
of the Will, though contrary to the In- 
tention of the Teſtator. Trafford and Aſh 


ton, 2 Vern. 660. 

A. B. and C. were Aliens, and Brothers. 
A. had Ifſue a Son, B. and C were natu- 
ralized, B. purchaſed Lands, and deviſed 
them to the Heir of his Brother A. and 
his Heirs; B. dies, living A. and his Son; 
the Deviſe is void for the Incertainty 
who is to take thereby; for A being an 


Alien can have no Heir, or however be- 
ing alive, can have none during his Life 


But per Glyn, Chief Juſtice; Had it been 
found that the Son of A. was the reputed 
Heir of A. though A was an Alien, = 

is 
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his Son might have taken by this Deviſe. 
Trin. 1656. Foſter and Ramſey. 2 Sid. 
23, 51, 148. Vaugh. 2174. 1 Vent. 413. 
2 Keb. 601. 2 Fon. 10. 2Vent. 1. 1 Sid. 
193. Cart. 185. 1 Lev. 59. 1 Keb. 65, 
174, 216, 265, 535, 579, $85, 603, 
670, 699, 850. 3 Lev. 412. 1 D. A. 


$23. D. . 1. 2 D. 4 $14. P. 5, $$4 
p. Io. 


A Man had Iſſue a Son and a Daugh- 
ter, who had Iſſue two Daughters; the 
Father deviſed that all' his Land ſhould. 
deſcend to his Son, provided, that if my 
Son ſhould die without Ifſue of his Body, 
then my Land to go to my right Heirs 
Male of my Name and Poſterity for ever; 
the Son died without Iſſue, the Brother 
of the Deviſor brought an Ejectment. It 
was held, that this Deviſe was void, be- 
cauſe neither the Brother nor the Daugh- 
ter could claim under the Deſcription of 
the Will ; the Brother could not, becauſe, 
though he was of the Teſtator's Name, 
he was not his Heir; the Daughter could 
not, becauſe, though ſhe was the Teſta- 
tor's Heir, yet ſhe was not of his Name, 
and ſo not within the Words of the Will, 
and conſequently the Limitation was void 
for Incertainty. Counden and Clerk, Hob. 
29, 30. Moor 860. 1 Brownl. 129. Fenk. 
294. W. Ent. 445. 2 D. A. 556. p. 1. 
3 D. A. 189. p. 6. 2 Roll. Abr. 416. p. 4. 
This Reſolution is founded on a Rule laid 
down in the old Books, that he who takes 
by Deſcription or Purchaſe as Heir, muſt 
M 4 be 
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be Heir general or complete Heir: For 
Inſtance; if Lands are deviſed to the 
Heirs of 7. S. and F. S. is living at the 
Death of the Teſtator, the Deviſe is void, 


for non eſt beres viventis; ſo if Lands are 


deviſed to the right Heirs Male of J. &. 
and the Heir of J. S. is a Female, the 
Deviſe is void ; or if the Deviſe had been 
to the Heirs Female, and the right Heir 


had been a Male, it would be void in the 


ſame Manner ; to which Purpoſe fee 
Moor 860. Co. Litt. 24. b. 2 Leon. yo. 
Dier 99. Hob. 33. 1 Co. Archer's Caſe 
and Shelley's Caſe; but notwithſtanding 
theſe Authorities, it has in modern Caſes 
been held, that a ſpecial Heir may take 
by Purchaſe, and that a Deſcription of a 
Perſon by the Name of Heir, though not 
Heir General, operating with the Inten- 


tion of the Teſtator, is ſufficient to aſc 


tain the Perſon to take. * $81 

A Man deviſed Lands to A. and his 
Heirs during the Life of B. in Truſt for B. 
and after the Deceaſe of B. to the Heirs 
Male of the Body of B. now living, B. 
having then a Son. It was held, that by 


this Deviſe the Remainder immediately 


veſted in the Son; for the Words, Heir, 
Male now living, are a full Deſcription of 
the Son, who was then Heir apparent of 
B. and known by the Deviſor (who was 
his Uncle and Godfather) to be ſo. James 
and Richardſon, 2 Fones 99. 2 Lev. 232. 
Vent. 311. Raym. 330. Carib. 154- 
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3 Keb. 832. Poll. 457. 1 Pent. 334 Combi 
153. Hkin. 205. 2 D. A. 515. p. 7. 
I give to my eldeft Heir Male, and bis 
Heirs Male for ever, all my Lands in D. 
and if there be a Female, ſhe to have 12 J. 
per Annum for Life; the Teſtator had two 
Sons, the eldeſt of which died in his Life- 
time, leaving Iſſue a Daughter. It was 
held, that the Lands ſhould go to the ſe- 
cond Son, and not to the Daughter of 
the Eldeſt, though ſhe was Heir General. 
Trin. 3 W. 3. Rot. 1484. C. B. Baker and 
Hall. | 19 T1 £1 13 T1 
A. deviſed; all his Lands to B. and C. 
and the Survivor of them for twenty- one 
Years, for Payment of Debts and Lega- 
cies, and after Payment the Term to 
ceaſe; and after the End, or other ſoouer 
Determination of that Eſtate, he deviſed 
the Premiſſes to the firſt Son of his Body 
in Tail Male, Remainder to B. for ninety- 
nine Lears, if he lived ſo long, without 
Impeachment of Waſte, Remainder to 
the firſt and other Sons of B. in Tail Male, 
Remainder to C. for ninety-Vears, if he 
lived ſo long, Remainder to the firſt and 
other Sons of C. in Tail Male, Remain- 
der to the Heirs Male of his Aunt Eliza- 
beth Long, lawfully begotten, Remainder 
to his own right Heirs; he gave 150 J. per 
Annum to his Siſter Dorothy Beaumont for 
Life, and 5001. to her Children, 1001. to 
his Aunt Elizabeth Long, and 500 J. to 
her Children, and died without Iſſue; B. 
and C. entered by Virtue of the m_ 
, | or 
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for twenty-one Years, and afterwards both 
died without Ifſue; ohn Beaumont and 
Dorothy his Wife entered in Right of Do- 
rothy, as Heir at Law to the Teſtator ; 
the Term of twenty-one Years being de- 
termined, Thomas Long, eldeſt Son of E- 
lizabeth (ſhe having at the Time of the 
Deviſe three Sons) entered and brought 
an Ejectment; and in the Exchequer 
Judgment was given for the Plaintiff Thy. 
mas Long, by Chief Baron Ward, Price 
and Lovel againſt Baron Bury. In Tin. 
1713. this Judgment was reverſed in the 
Exchequer Chamber ; and upon a Writ of 
Error brought in the Houſe of Lords, it 
was argued, that the Judgment of Rever- 
| fal ſhould be affirmed: 1. Becauſe Doro- 
thy being Heir at Law, her Right as ſuch 
was to be favoured, and Deviſes to diſin- 
| herir an Heir ought to be taken ſtrictly, 
2. That to make this Deviſe to Thomas 
Long good, it muſt be conſtrued either a 
- contingent | Remainder, or the Words 
Heirs Male muſt be taken as a Deſcriptio 
Perſonæ; to veſt in him as a contingent 
* Remainder, it cannot be good for want 
of a Freehold to ſupport it, all the pre- 
ceding Eſtates being only for Years, be- 
fides, if it was good as a contingent Re- 
mainder in it's Creation, yet Zlizabetb 
Long the Mother being alive when the 
particular Eſtate - determined, it cannot 
veſt, becauſe Non eft heres viventis ; as a 
-Deſcriptio, Perſonæ it cannot veſt, for that 
"ought to be ſuch a Deſcription as is vice 
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nomini s, which the Words Heirs Male (be- 
ing a legal Term, and not accompanied 
with any other Words to determine the 
Senſe, otherwiſe as Heir apparent, or 
Heir now living, Sc.) cannot amount to, 
and'the Word begotten doth not determine 
the Senſe otherwiſe; nor does any Intent 
appear to confine the Deviſe to the Iſſue 
Male of Elizabeth Long, much leſs to 
Thomas Long only, as the Perſon deſcri- 
bed in this Deviſe. Notwithſtanding 
theſe Reaſons the Judgment of Reverſal 
was reverſed, and the firſt Judgment af- 
firmed, though ten Judges held the De- 
viſe void, and only the three Judges (Lo- 
vel being dead) before-mentioned held the 
Deviſe good. Mich. 1113. in Domo Proce- 
rum, Beaumont and Long. 

J. &. deviſed to Truſtees in Truſt, after 
Debts and Legacies paid, to convey to A. 
his Couſin, and the Heirs Male of his 
Body, and for want of ſuch Heirs Male, 
then to the Heirs Male of the Body of B. 
his Grandfather, and for want of ſuch 
Heirs Male to his own right Heirs for 
ever; and gave his Siſter 20007. to be put 
out at Intereſt during her Life, ſhe to re- 
ceive the Intereſt, and after her Death 
to her Children, and died; and ſoon. 
after 4. died without Ifſue ; and C being 
Heir Male of B. the Teſtator's Grand- 
father, but not Heir general, there being 
a Daughter of an elder Brother ; the 
| Queſtion was between him and the Teſta- 

tor's Siſter, and Heir at Law, who _ 
the 


Of Deviles 
void by the 
Devizes: dy» 
ing in the 
Lite time of 


the Deviſor. 
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the 2000 J. deviſed to her, whether the 
Deviſe was good or not. The Lord Chan- 
eellor held that the Deviſe was good, and 
that C ſhould take as a Perſon ſufficient- 
ly deſcribed and intended by the 'Teſta- 
tor. 6 Rags and Barkbam, 2 Vern. 129. 


o Devjſes, that are vid ty FY De- 
 viſee's dying in the Lale. time 4 the 
-pomy (ys | 


Man deviſed Lands to A and his 

_ Heirs, A. died in the Life-time of 

the Deviſor. It was held that B. who was 
the Heir of A. ſhould take nothing by the 
Will; though after the Death of A. the 
Deviſor told F. that he ſhould be his 


Heir, and ſnhould have all the Lands which 


A. ſhould have had, had he out. lived the 
Deviſor; for the Heirs of A. were not 
named as immediate Takers, but only to 

expreſs the Quantity of the Eſtate that A. 
ſhould take. Bret and Rigden, Plow. 345. 


vide 2 Lev. 2433. 
A. deviſed Lands to D. nod der 45 


in Fee, to the Uſe of 7. & her Brother, 


and to the Heirs Male of his Body, and 
for want of ſuch Iſſue to the Heirs Fe- 
male of his Body, with divers Remain- 
ders over; J. S. died in the Life- time of 
A. leaving Iſſue a Daughter, and his Wife 
with Child of a Son, which was afterwards 


born; afterwards A. died. The Queſtion 


was, whether the Son or * ey 5 
WAH 


and Executors. 

4 & had Right to the Land. It was re- 
olved, that neither of them ſhould have 
the Land; for it being to the Uſe of F. &. 
ut ſupra, and he dying before the Devi- 
ſor, this cannot veſt in the Heir, for it 
never veſted in the Anceſtor; for the 
Word Heirs is not to give the immediate 
Eſtate but by Way of Limitation ; and if 
this ſhould veſt in the Heir, it would veſt 
in him as a Purchaſer, which was not the 
Intent of the Deviſor. Hartop's Caſe, Cro. 
Elix. 243. 1 Leon. 253. 1 D. A. 538. p. 2. 

But if there be a Deviſe to A for Life, 
Remainder to B. in Fee, though A. dies 
in the Life-time of the Deviſor, B. ſhall 
take; or if A. refuſes, B. ſhall take, 
Plowd. 344. Cro. El. 423. 1 Co. 101. 4a. 

A Man deviſed his Land to. his Wife 
for Life, and after to his four Daughters 
and their Heirs, equally to be divided be- 
tween them, Share and Share alike, to 
hold to them and their Heirs for ever ; 
one of the Daughters dies, leaving Iſſue 
a Son, and then the Deviſor dies; the 
Deviſe is void for a fourth Part. Pack- 
mam and Cole, 2 D. A. 538. p. 3. 2 Sid. 
537 78. 5 

In a Manuſcript Report I have of this 
Caſe it is ſtated thus: J. S. having Iſſue 
four Daughters, deviſed Lands to his ſaid 
four Daughters and their Heirs equally, 


Share and Share alike, and one of the _ 


Daughters had Iflue in the Life-time of 
the Teſtator, and died, and afterwards 
the Teſtator died, It was held, that the 
| | Daughters 
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Daughters were made Tenants in com- 
mon. Dickins and Marſh, Cro. Eliz. 330. 
Moor 594. Goldſ. 182. 3 D. A. 175. p. 13. 
Every one. of the Siſters was to take but 
a fourth Part; the Intent of a Will ſhall 
be expounded from the Time of the Ma- 
king, and ſo the Will ſhall not be void 
as to the Heir of. the Siſter that died du- 
the Life of the Teſtator. 
A. having Ifſue two Daughters B. and 
C. deviſes ſome Tithes and Money to B. 
and gives Legacies to her Children, but 
declares, that ſhe having married without 
his Conſent, ſhould have no Part of his 
real Eſtate, and thereupon deviſes his real 
Eſtate to C. in Tail, Remainder to B. for 
Life, Remainder to her firſt and other 
Sons, Cc. C. dies in the Life-time of the 
Teſtator leaving Iſſue, the Deviſor dies; 
B. is intitled immediately to the Land, 
tho? contrary to the Intention of the Te- 
ſtator. Hutton and Simpſon, 2 Vern. J22. 
A Man deviſed Lands to A. and B. 
and their Heirs; A. dies in the Life-time 
of the Deviſor, B. ſhall take the whole 
Land. Davis and Kemp, Carter 4, 5. 
2 D. A. 538. p. 4 


Of Deviſes of Copybold Lands. 


Deviſe to a T F a Man deviſes Copyhold Lands to 


Charity good 1 a Charity, it ſhall be a good Appoint- 
without Sur- ment within the Statute of Charitable 


. Uſes, though there were no Surrender to 
the Uſe of his Will. Nel, Cb. Rep. 75. 1 
1 — 
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A Man who was Tenant in Tail of the Deviſe of a 
Truſt of a Copyhold Eſtate, with Re- Jean od 
mainder over, and the Truſtees refuſing ut of . 
to ſurrender the legal Eſtate to him, he Copyhold, 
brings his Bill to compel them, and pend- held good 
ing that Suit, he goes to the Lord's Court vithour 
and offers to ſurrender, but is refuſed, 66 
not having the legal Eſtate in him; there- 
upon he makes his Will, and deviſes this 
Eſtate to his Wife and Children. The 
Court conceiving the Will ſufficient to bar 
the Intail of a Truſt, and he having done 
all he could, decreed the Eſtate to go ac- 
cording to the Will. Otway and Hutton, 
2 Vern. 585. Ceſtuy que Truſt of a Co- 
pyhold having an equitable Eftate only, 
may deviſe it without any Surrender. 2 
Vern. 680. 125 
A — was _ by Will for — 2 

ounger Children out of Copyhold Lands, Sur 1 
but there was a Defect in the Surrender; 1 f cri 
It was held that the Defect ſhould be ſup- younger Chil- 
plied againſt the eldeſt Son and Heir at dren. 
Law. Hardman and Roberts, 1 Vern. 132. 
And in Gavelkind Lands the Want of Of Gave 
a Surrender ſhall be ſupplied as well in _ of = 
Favour of an elder as a younger Son. 2 eder Son. 
Vern. 163. Wo ; 

A Man deviſed Copyhoid Lands to his But whether 
Grandſon, but had made no Surrender to in Favour of a 
the Uſe of his Will: Lord Somers decreed Grandlan? 
the Will good, and that Equity ought to 
ſupply a Surrender in ſuch a Caſe as well 
as in the Caſe of a Son : But on an Ap- 
peal to the Houſe of Lords this Decree 


was 
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was reverſed, and it was there held, that 


Equity ought not to ſupply ſuch Defe& 


in Disfavour of the Heir at Law, unleſs 


it was in Favour of a Son or a Daughter, 
nor then neither, if it was to diſinherit the 


eldeſt Son. Kettle and Townſhend, 1 Salk. 


187. | | 

In the Caſe of Furſaker and Townſhend, 
Gilb. Rep. 139. Lord Cowper ſeemed not 
ſatisfied with this, and ſaid, that by the 
Stat. 43 Eliz. a Man was obliged to pro- 


vide for his Grandchild, which he aid 


Deſect of a 
Surrender of 
Lands in Bo- 
rough Engliſh 
not to be ſup- 
plied in Fa- 
vour of an 
elder Son 
where the 
younger Son 
is unprovided 
for. 


he believed was not taken Notice of in 
that Caſe: And in the Caſe of Watts 
verſus Bullas, 1 Williams 60. the Maſter 
of the Rolls ſaid, that it was his Opinion 
ſuch a Deviſe of Copyhold without a Sur- 
render, ought to be made good for Grand- 
children as well as Children ; and if the 
ſame Caſe were to come now into the 
Houſe of Lords, it would be ſo ruled, 
and that he had and would decree it fo. 
The like was alſo declared by Lord Har- 
court in the Caſe of Freeſtone verſus Rant, 
Trin. 1712. 

The Teſtator deviſed his Copy hold 
Lands, being of the Nature of Borough 
Engliſh, to his eldeſt Son, and deviſed 
Houſes to his youngeſt Son, which Houſes 
were ſoon after burnt down, and never 
entered upon by the younger Son ; and 
as this Caſe was circumſtanced, the Court 
would not ſupply the Want of a Surren- 
der in Favour of the eldeſt Son. Cooper 


and Cooper, 2 Vern. 265. | 
| I CHAP. 


and Exccutors. 177 


CHAP. IV. 


Of Legacies, Donatio cauſa Mortis; 
What TT hings may be bequeathed ; 
What Ouantity ; Cuſtoms of London 
and York ; Deſcription of the Le- li 
80) 5 Of the Legatee ; Lapſed | 

eeacies ; Legatee's dying in the | 
Life-time of the Teſtator ; Before | 
the Time of Payment ; Legacies to | 
be raiſed out of Lands fmking into 
the Inheritance; Of ſpecific Le- t 
gacies; Mating and refunding ; 
Time of paying a Legacy ; To 

hom to be 2 ; Of Intereſt and 

Maintenance; Of Contribution by 
the Deviſee; Ademption of a Le- 
gacy ; When a Thing deviſed ſhall 
40 in Satisfaction of a Thing due; 
Legacies limited over ; Deviſe to 
charitable Uſes ; and of collateral 
Proof to explain the Teftator's 
Meaning. 


LEGACY is a Gift left by the Definition of 8 
Deceaſed to be paid or performed Legacy. 

by the Executor or Adminiſtrator, and 

herein four Things are to be noted. 


N Firft, | 
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go pd wr Firſt, As it is called a Gift, it argueth 
cecerd, of ie that it proceeds of the mere Liberality 
Vol and free Good Will of the T eſtator, and 
conſequently that he is not of Neceſſity 
tied to give it. * 
It diſfereth Secondly, As it is left, it differs from 
from a Dona other Gifts, not only thofe which are 
tio cauſa mor called Deeds of Gift, executed and ef- 
-— ay other fected in the Life-time of the Donor, but 
alſo from thoſe Gifts which be made in 
Conſideration of Death, wherein the Things 
given are delivered by the Teſtator in his 
Life-time to become their own, to whom 
they are delivered in Cafe the Teſtator ſhall 
die; for Legacies are not delivered by the 
Teſtator, but are to be paid by his Exe- 

cutor or Adminiſtrator. 5 
Legatee not to Thirdly, Inaſmuch as the Legacy is to 
take the Le- he paid by the Executor gr Adminiftra- 
— - tor, it is not therefore lawful for the Le- 
ty. atee to take the Legacy of his own ſole 
Authority, for only the Executor may of 
his own ſole Authority take Poſſeſſion of 
the Goods and Chattels of the Deceaſed. 
Legacies pay- Fhurthly, As there is Mention as well of 
able by ths the Adminiſtrator as of the Executor, nos 
Adminiſtrator only thoſe Legacies are due which are left 


e by in a Teſtament, wherein an Executor is 


appointed, and where the Party doth not 
die inteſtate, but thoſe Legacies alſo 
which are left in a Codicib or Laſt Will, 
wherein no Executor is appointed, and 
where the Party dies inteſtate ; which 
Legacies as they are due, ſo they are 
payable in both Caſes; in the one Caſe 


by 
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by the Executor, and in the other by 
the Adminiſtrator : If Legacies be left in a 
Teſtament, although the Executor therein 
named cannot be Executor, or do refuſe 
the Executorſhip, and fo the Party dieth 


in a Manner inteſtate, and thereupon 


Adminiſtration is granted of his Goods, 
the Legacies are due and payable by the 
Adminiſtrator. 


Of a Cift in Conſideration, or becauſẽ 
Death, or a Donatio Mortis 
cauſ2, 


Gift in Confideration of. Death, is Donatio mortis 


deliver ſomething to another, to be his in 
Caſe the Giver die, but if he lives he is 
to have it again. Of Gifts in Caſe of 
Death there are three Sorts; one when 
the Giver is not terrified with any preſent 
Peril, but moved with a general Confide- 
ration of Man's Mortality, giveth any 
thing: Another, when the Giver being 
moved with imminent Danger doth ſo give, 
that immediately it is made his to whom 
it is given: The third is, when a Man 
being in Peril of Death, doth give ſome- 
thing, but not ſo that it ſhall be imme- 
diately his who receives it, but in Caſe the 


where a Man, moved with the Con- ca»/#, what 
ſideration of his Mortality, doth give and * l. 


Three Sorts? 


Giver die. This laſt Kind of Gift is that Which of 


which is compared to a Legacy, but the 
other two are reputed ſimple Gifts, if the 
L N 2 Giver 


them is com- 


to a 


Legacy. 
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Giver do not make expreſs Mention of 
his Death, and ſo they cannot be revoked, 
but take full Effect from the Time of 
making the Gift, if it be not fraudulent. 

Vide Stat. 13 Elix. c. 5. 14 Eliz. c. 11, 
A Gift bya Sir William Hedges gave by Will to two of 
_ 3 _ his Children a Specific Legacy of a Bond 
to be con. for 3990 J but being adviſed to give it them 
firued Donatio by AEt in his Life-time, a Line was by 
canſa mortis. the Attorney drawn over thoſe Words in 
the Will, which gave the 30007. and the 
Bond was altered and a new Security 
taken in 'Truſt for thoſe Children, and 
the Will new publiſhed. Per Cur', This 
cannot be conſtrued a Legacy cauſd mor- 
tis, that is, where a Man lies in extremis, 
or being ſurprized with Sickneſs, and not 
having an Opportunity to make his Will, 
but leſt he ſhould die before he can 
make it, he gives with his own Hands 
his Goods to his Friends about him; this, 
if he dies, ſhall operate as a Legacy, but 
ten if he recovers, then does the Property 
thereof revert to him ; but in this Caſe 
the Teſtator Sir William ated deliberate- 
ly, and made his Election that they ſhould 
take by a Gift in his Life-time, and not 
by Will. Arch. 7 Anne, Hedges verſus 

Hedges, Gilbert's Rep. 12. 

' Denatio r- The Teſtator being about making his 
tis cauſa after Will, directed the Scrivener to give 1000. 
Me _ to his Nephew, but afterwards recollect- 
Kelm, ing that his Nephew bad 100 J. of his in 
good. his Hands, ordered the Scrivener not to 
; put the Legacy into his Will : * e- 
' ror 


. 


and Executor. 
ſtator made B. his Niece Executrix, and 
reſiduary Legatee; afterwards the Ne- 
phew brought to the Teſtator a Specie 
Bill for the 100 J. The Teftator, in bis 
laſt Sickneſs, gave the ſaid 100 J. Bill to 
be delivered over to his Nephew in Caſe 
he died of that Sickneſs, which accord- 
ingly happened ; The Nephew bringing a 
Bill for this 100 J. Note, it was objected, 
that this being a Parol Gift, and contra- 
ry to the Will by which the Executrix was 
made Reſiduary Legatee, it would intro- 
duce all the Inconveniencies of Perjury, 
which the Statute of Fraudsintended to pre- 
vent, if ſuch Evidence or verbal Diſpoſitions 
ſhould prevail againſt the Will, and would 
be contrary to the Words of the Statute 29 
Car. 2. c. 3.4. 22. which ſay a Will in Wri- 
ting ſhall not be revoked by Parol. Lord 
Chancellor : The Caſe is not ſo ſtrong as if 
this very 100]. had been ſpecifically deviſed ; 
for deviſing the Reſiduum, is only the 
reſt of his Eſtate that he ſhould not by 
Will or otherwiſe diſpoſe of ; but this is a 
Gift in the Teſtator's Life-time, Donatio 
cauſd mortis, and the Poſſeſſion tranſmit- 
ted, and certainly, notwithſtanding the 
Will, the Teſtator had a Power to give 
away any Part of his Eſtate in his Life- 
time; he might in his Life-time, after 
the making of his Will, give away any 
Part of his Eſtate abſolutely, and by the 
ſame Reaſon might, notwithſtanding the 


Will, give away any Part of his Eſtate 


N 3 | condi- 
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conditionally, Decreed the Flaintiff his 100k 
and Coſts. Hz. 1717). Drury verſ. Smith, 
1 Williams 404. | 
Not good a= Memorandum, In the Caſe of Smith 
gainſt Debts. verſus Caſen, (8 Dec. 1718.) the Maſtcr of 
the Rolls, where Jewels were. given by 
the Teſtator by Way of Donatio cauſa 
mortis, doubted whether this was good a- 
gainſt Debts. And it ſeems not, they be- 
ing. given. in Caſe of the Donor's Death, 
and in Nature of a Legacy, which there. 
fore would be fraudulent as againſt Cres» 
ditors. 1 Williams 406. | 
A Man being much in Debt, fix Hours 
before his Deceaſe gave 60. for the Be- 
nefit of younger Children; this is not 
fraudulent as againſt Creditors, though it 
would have been ſo of a real Eſtate, or 
Chattel real; though the Court would 
not have it to be taken ſo pro. Cunſeſſo, 
but would have directed an Iſſue to try 
it; and fo it was done in. Lord Somers's 
Time, and on Ifſue directed was deter- 
mined fraudulent before Lord C. J. Holt, 
14 Fuly 1729. Duffin verſ. Furneſs, Select 
| Caſes in Chancery 17. 
The Huſband The Teſtator being languiſhing u 
in extremis his Death-Bed, delivered to his Wiſe a 
gives his Wife Purſe of Gold, containing about 100 Gui- 
and a Bill for neas, and bid her apply, it 10 no other Uſe 
1007. ta buy hut ber um; and likewife drew a Bill up- 
Mourning; on a Goldſmith to pay 100. to his Wife 
the firit ope- to buy her Mourning, and to maintain 
e nail her until her Life-Rent (meaning ber 
Jointure) 


cauſa, the * 
latter as an Appointment, 
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Jointure) ſhould become due; and about 
ſeventeen Days after died. The Maſter of the 
Rolls: The Delivery of the Purſe was 
good, and muſt operate as a Donat io cauſd 
mortis, ut res magis valeat, Cc. becauſe 
otherwiſe one could not give to his own 
Wife, and this was in the Nature of a 
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Legacy to the Wife. The Bill of 1004. 


is good, and operates as an Appointment; 
if the Wife had received it during his 


Life-time, it would have been liable to 


ſome Diſpute; but that he apprehended 
this amounted to a Direction to his Exe- 
cutors, that the 100 J. ſhould be appro- 
priated to the Wife's Uſe: And he incli- 
ned 'to think, that even if the Wife had 
received it in the Husband's Life-time, ſhe 
ſhould have kept it; that being for Mourn- 


ing it might operate like a Direction touch⸗ 


ing his Funeral. The Gifts were not ex- 
travagant, (for then he admitted Equity 
ought not to make them good) the Gifts 
were but 200. and the perſonal Eſtate a- 
mounted to 80004. Wherefore it was de- 
creed accordingly. Trin. 1118. Lawſox 
verſus Lawſon, 1 Milliams 441. 

One Cowper, after making his Will, and 


© 


Domatio cams 


three or four Days before his Death, gave r of 


Mrs. Datu ſos ſome Bank Notes to her 
own Uſe if he died, elſe to be returned. 
On his Death Afton, who was his Exe- 
cutor, on inquiring into the Affair, ſaid 
he was well pleaſed that they were given to 
her. She deſired him to keep the Notes, 
and employ them to the beſt Advantage 

;-W 4 for 


Bank Notes. 


— 
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for her; he took them, and gave ber a 
Note for them; but ſhe afterwards mar- 
rying againſt his Inclination, he refuſed 
to deliver up the Notes. Cur”. This is 
not a Legacy, nor is there any Occaſion | 
for the Executor's Aſſent to it; it is nòt 
a Gift at Common Law, but in View of 
Death, here are expreſs Words; but if 
he had uſed no Words, and been near 
Death, it had been looked upon as a Do- 
natio mortis cauſa; it is a Teſtamentary 
Legacy, of which the Common Law takes 
Need not be Notice, but not provable in the Eccleſi- 
proved in the aſtical Court; it is only neceſſary here, 
1 7% and the Executor's Aſſent is not neceſſa- 
2 = ry, becauſe the Party might die Inteſtate. 
This further differs from a Legacy, which 
depends ſolely on the. diſpoſing Words; 
but in a Donatio mortis cauſd there muſt 
be Delivery, which is ſomething more. 
On re-hearing the Lord Chancellor in- 
clined to have ordered a Trial, had not 
Mr. Afton given a Note, 5 May 1725. 
Aſoton verſ. Dawſon, Select Caſes in Chan- 
cery 14. Prec. Chanc. 300. 
Of Wills of As concerning the Deviſe of Goods and 
Goods and perſonal Chattels; all Manner of Goods 
nc Þ and perſonal Chattels may be bequeathed 
dy Will, certain Caſes only excepted. 


Teftator my The Teſtator may not only give that 
deviſe Things Thing which is extant, and in Being at 


88 the Time of making the Will or Death 


of the Teſtator, but alſo that Thing 
which is not in rerum natura, whilſt the 
Teſtator liveth, as he may bequeath the 

Corn 
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Corn which ſhall be ſown or grow in ſuch As the Cotn 
a Soil after his Death, or the Lambs which * 2 
ſhall come of his Flock of Sheep the next ae 8 
Year depaſturing in ſuch a Field; but if Death. 
there be no ſuch Corn growing in that But if no ſuch 
Soil, nor any Lambs ariſing out of that Com grow- 
Flock, the Legacy is void, becauſe no n; 
ſuch Thing is extant at all. Yet if he de- If he deviſe 
viſe a certain Quantity of Corn, or Num- 20 Quarters 
ber of Lambs, as twenty Quarters of Corn, of Corn, to 
or twenty Lambs, to be paid out of the 3 
Corn which ſhall grow in ſuch a Field, ich grows 
or ariſe of his Sheep depaſturing in ſuch a in ſuch a 
Ground, though not ſo much Corn or Field, the 
none at all grow there, or no Lambs, or g — 1 
not ſo many ariſe there, the Executor much, or 
muſt pay the whole Legacies; for the none all, 
Mention of the Soil and of the Flock was grow there. 
rather by Way of Demonſtration than 
Condition, rather ſhewing by what Means 
the Legacy ſhould be paid, than whether 
it ſhould be paid at all. | ; 

If the Teſtator bequeath unto another May deviſe a 
any Debt due unto him, or a Thing in Debt, or 
Action belonging unto him, the Legacy Ce in Acti. 
is good; if the Legatee be Executor of“ | 
that particular Debt or Thing in Action, 
he may ſue for the ſame in his own Name; 
but if the Legatee be not made Executor 
of that Debt or Thing in Action, he may 
compel the Executor to ſue for the ſame, . 
and pay it over to-him. It has been ſaid, py the T 
that if the Teſtator after the making histor's recover. 
Will exact the Debt bequeathed, the Le- ug me Debt 
gacy is void: But ſee the following 9 N 1 

0 | 


* 
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But not if vo- The Teſtator bequeathed thus: I give 
luntarily paid to my Uncle the Sum of 5oo J. that is to 
* ſay, the Bond he gave me for 400 J. and 
100 J. in Money; the Uncle in the Teſta- 
tor's Life-time paid off 320 J. took up 
the Bond, and gave a new Bond forthe Re- 
maining 801. the Teſtator died: It was de- 
creed, that the 80 J. Bond ſhould be deli- 
vered up, and that the Reſidue of the Le- 
gacy ſhould be paid ; for the Diverſity is, 
where the Money is voluntarily paid in, and 
where the Teſtator ſues for and recovers 
it: In the firſt Caſe the Legacy continues 
ſtill good, becauſe the Money only comes 
home to the perſonal Eſtate ; but in the 
other, the Teſtator, by ſuing for it, ſhews 
he intended to make it his own, and there- 
fore would not leave it to the Legatee to 
recover, and the Juſtice of the Uncle 
ought not to prevent the Aﬀection of the 
Nephew ; and no Alteration of his Inten- 
tion appears. Hil. 1111. Orm and Smith, 

; 2 Vern. 681. Rep. Eg. 82. 
The Difer- One by Will deviſed thus: tem, I be- 
ence between queath to my Grandaughter, Mary Ford, 
voluntary and the Sum of 40 J. being Part of a Debt 
Prin dic Owing to me for Rent from G. M. the al- 
— ; the lowing what Charges ſhall be expended in 
latter may be getting in the ſame. tem, I bequeath to 
to ſecure the my Grandſons A. and B. the Reſidue of 
Legacy. what is owing to me from the ſaid G. M. 
which is about 40 J. more, to be equally 
divided between them, they allowing 
Charges as aforeſaid : After the Teſtator 
received the whole Debt owing from G. M. 
off] 4 The 
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The Grandaughter brought a Bill for her 
Legacy; it was inſiſted that there was a 
Dicke rence. between voluntary and compul- 
ſory Payments, though the firſt was no 
Ademption, yet that the ſecond was, and 
that the Teſtator compelled G. M. to pay 
in the Money : The Lord Chancellor was 
of Opinion, that there was no Founda- 
tion for the Difference taken in the Books 
between a voluntary and compulſory. Pay- 
ment, for the latter might be with an In- 
tent to ſecure the Legacy at all Events, 
and decreed the Plaintiff the 40 J. Le- 
gacy. Trin. 1728. Ford and Fleming, 2 
William's Rep. 504. Vide 1 Roll. Ab. 614. 
Moor 789. Raym. 335. Swinb. p. 7. & 20. 
Wentw. 24. 

If the Husband make his Will of a ere, 2 
Debt, or other Thing in Action which he Oe — a 
hath in Right of his Wiſe, the Legacy is which the Te- 
void; and ſo it is of any Chattel real or ſtator hath in 
Leaſe, which he holdeth i in Right of his Right of his 

Wife, or if he have the next Avoidance Wike, is void, 
of a Church, in her Right, for after the 
Husband's Death they return to the Wife; 
yet his Gift or Grant of them taking Ef- 
fect in his Life-time, would bind the Wife, 
and carry away the Intereſt from her. 

If the Teſtator hath no ſuch Thing of Legaey of a 
his own as is bequeathed, yet the Legacy Thing which 
is good; as if he bequeath a Horſe, or 9 — 
Yoke of Oxen, the Legacy is good tho' to bequeath a 
the Teſtator hath neither Horſe nor Oxen Horſe tho' he 
of his own : It may be asked, to whom 1 is 
the —_ in this Caſe doth belong 2 good, 

the 
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the Words of the Deviſe be directed to 

the Legatee, as thus: I will that A. B. 

ſhall have a Horſe, the Choice belongs to 

the Legatee ; but if the Words be directed 

to the Executor, as to ſay, I will that my 

Executor give A. B. a Horſe, the Election 

belongs to the Executor : But he that has 

the Election muſt be reaſonable in his 

Choice, and frame himſelf according to 

the Intention of the Teſtator; otherwiſe 

the Legatee might chuſe the beſt Horſe 

in the Country, or the Executor the worſt. 
A Legacy of A Man cannot bequeath by Will any of 
the — thoſe —_— or Chattels which he hath 
ortion o intly with another, though by Act in his 
Goods which Fife me he might diſpoſe of his Part; 
ly with an- if he bequeath his Portion thereof to a 
other, is void. third Perſon, the Legacy is void, and the 
Survivor ſhall have the Whole notwith- 

ſtanding the Will; if the Teſtator make 

the other Jointenant his Executor, a- 

gainſt whom a Suit is commenced in the 

Spiritual Court, in a Cauſe of Legacy, 

the Executor is not to be preſumed to 

poſſeſs thoſe Goods, as Executor, but as 

ſurviving Jointenant, and ſhall therefore 
be Kimi, and the Will in that Reſpect 
Except he be be adjudged void. 1 
a Joint · mer- are to be excepted out of this Rule; far 
chant. the Wares, Merchandizes, Debts or Pu- 
ties which they have as Joint-merchants 
or Partners, - ſhall not ſurvive, but ſhall go 
to the Executor of him that dies, and 
this is per legem mercatoriam ; for the R ule 
| | 18 
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is, Jus accreſcendi inter Mercatores pro Be- 
neficio Commercii locum non habet. 

An Adminiſtrator cannot make a Teſta- A Legacy of 
ment of thoſe Goods which he hath as Goods which 
Adminiſtrator to any Perſon dying inte- „ 
ſtate, becauſe he has not thoſe Goods to miniſtrator to 
his own proper Uſe, but in auter droit to another, is 
pay the Debts, Legacies, Gc. of the De- void. 
ceaſed ; and though the Executor of an 
Executor may adminiſter the Goods of 
the former Teſtator, yet the Executor of 
an Adminiſtrator cannot adminiſter the 
Goods of the Teſtator, but a new Admi- 
niſtration is to be committed by the Or- 
dinary of the Goods unadminiſtered . by 
the late Adminiſtrator, as if ſuch Admini- 
ſtrator had died inteſtate, Hereby it ap- 

. pears, that the Authority of an Executor 

is greater than that of an Adminiſtrator ; 

for an Executor may appoint an Execu- 

tor to the firſt Teſtator, which an Admi- 

ſtrator cannot do; nevertheleſs, an Exe- 

cutor cannot give away the Goods of the 

Teſtator by his Will as Legacies, no more 

than an Adminiſtrator ; for he has not or as Execu- 
thoſe Goods to his own Uſe, but to per- tor. 

form the Will of his Teſtator. 3 

Things belonging to any City, Borough, Mayor of a 
Corporation, College, or Hoſpital, can- 3 
not be deviſed by the laſt Will of the he C, 
Mayor or Maſter. thereof. 

The Goods of the Church cannot be Church Goods 
deviſed by Teſtament, but the Corn not to be diſ- 
growing upon the Glebe may be be- — op * 
queathed, as I have ſaid before, fo. 55. f * 

Suc 
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In what Caſes Such Things as after the Death of the 
— Arne Teſtator would deſcend to the Teſtator's 
to the Heir, Heir at Law, and not go to his Execu- 
will not paſs tor, cannot be deviſed by any other Te- 
by a Will. ſtament than ſuch as would have paſſed 
the Land itſelf; as if by a Teſtament 
not executed according to the Statute of 

Frauds, 29 Car. 2. c. 3. a Man ſeiſed in 
Fee, or Fee-Tail, bequeath his Trees 

growing - upon the Land at the Time 

of his Death, the Deviſe is not good; 

but if he had bequeathed the Corn 

growing upon the Land at the Time 

of his Death from his Heir to ſome other 

Perſon, this had been good, although the 

Land itſelf whereupon the Corn grew, 

would not have paſſed by ſuch a Will : 
'The Reaſon of the Difference is, becauſe 
the Trees are Parcel of the Freehold, and . 

deſcend together with the Land to the 

Heir, and not to the Executor ; but it is 

not ſo of Corn, for the ſame would go to 

the Executor as Parcel of the Teſtator's 

| _ Goods. Vide Perkins, f. 511, 512, Oc. 

What Quan- As concerning the apart of Goods 
o of 3 and Chattels which a Man may diſpoſe of 
diſpoled of by by his Will: A Man can by his Will dif- 
Will. poſe of no more of his perſonal Eſtate 
than what ſhall remain after Payment of 

his Debts and moderate funeral Charges ; 

Only what and therefore if the Teſtator's ' Debts, 
Remains after Legacies, and funeral Expences, exceed 
neral Charges the Amount of his perſonal Eſtate, and 
| pai the Executor pays the Legacies, ſo that 
there is not ſufficient of the — E- 
ate 
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ſtate left to pay the Teſtator's Debts, this 
ſhall be deemed a Devaſtavit in the Exe- 
cutor, as having paid Legacies the Teſta- 
tor could not bequeath, and he ſhall 
make good the Deficiency out of his own 
Pocket. Funeral Expences are to be de- 
ducted out of the Teſtator's perſonal 
Eſtate both by the Civil Law and the 
Law of the Realm. Fitz. Nat. Bre. fo. 
121. Doctor and Student, lib. 2. c. 10. 
Brooke Abridgment, Tit. Executor, u. 
172, | 
In ſome Caſes the Teſtator may be- 
queath his whale perſonal Eſtate (after 
Debts and funeral Charges deducted) in 
ſome Caſes the Half, and in other Caſcs 
one Third. 1 

By the Common Laws of the Land, if By the Com- 
no particular Cuſtom hinders, the Teſta- won Law the 
tor may by Will diſpoſe of his whole per- E 
ſonal Eftate, except as is before menti- hole clear 
oned, though formerly the Law was held perſonal E- 
to be otherwiſe. Vide Fitz. Nat. Br. de br. fate. j 
de rationab. part. honor. Bradlon de legibus 63 
conſuetud. Angl. lib. 2. 26. Magn. Charta, 
sf * | | 

As to Cuſtoms in gbe Caſe of ' Diſpoſi- By Cuſtoms, 
tion by Will of perſonal Eſtares, the Prin- | 
cipal are the Cuſtoms of the City of Lon- 
don and of the Province of Tork; and theſe 
we ſhall conſider under the following 
Heads. | 

1. Where the Teſtator hath neither 
Wife nor Child. 


. Where 
+ 
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2. Where the Teſtator hath a Wife 
and no Children, or a Child, or Children, 
and no Wife, _ | 
3. Where the Teſtator hath both a 
Wife and a Child, or Children. | 

Leaving nei- As to the firſt Head, if a Man hath nei- 

ther Wife nor ther Wife nor Child at the Time of his 

verge mY Death, he may by Will diſpoſe of his 

poſe of the | 

Whole. whole perſonal Eſtate after Debts and 
funeral Charges paid. NE THF," MW 

Leaving a As to the E Head, if the Teſtator 

8 leaves a Wife and no Children, or a Child 

only, he may or Children, and no Wife, he may by 

diſpoſe of Will diſpoſe of one Half of his perſonal 

Half. Eſtate, after Debts and funeral Charges 

paid; and the other Half is due to the 

Wife, or elſe to the Child or Children, 

by Virtue of the Cuſtom. 1 Williams 

268. 648. 480;..2 ker. Ore. ;- 

If both Wife As to the third Head, if the Teſtator 

and 3 leave both a Wife and a Child, or Chil- 

333 dren, he can diſpoſe of no more by his 

Thid. Will than one Third of his clear perſonal 

Eſtate ; for in this Caſe. the clear per- 

ſonal . Eſtate is to be divided into three 

Parts, whereof by the Cuſtom the Wife 

is to have the one Third Part, the Child 

or Children anothe third Part, and the 

remaining third Part, which is commonly 

called the Deadman's or Teſtamentary 

Part, is ſubje to the Will of the Teſtator. 

Common Law The Common Law and Cuſtom of par- 

and Cuſtom ticular Places, though they differ in this 

go —_— ReſpeR, are both grounded on good Rea- 

grounded on 
Reaſon, ſon: On the one Hand, ſuppoſing the 
'Y Husband 
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Husband unnatural, moroſe and brutiſh, 
and perhaps greatly inriched by his Wife's 
Portion ; the Wife a modeſt, virtuous, 
and tender Woman ; the Children frugal, 
ſober and dutiful; it ſeems very reaſona- 


ble that ſuch Wife and Children ſhould 
be provided for, and that it ſhould not 


be in the Power of the Teſtator to give 


all from them, and beſtow it on others 
that merit not ſo much from him, and to 
ſend his Wife and Children a begging: 


As the Law will bind him living to 


provide for them, it certainly ought to 
bind his Effects aſter his Death: But on 
the other Hand, ſuppoſe the Wife a 
very Shrew, and perhaps an immodeſt 
and lewd Woman, or the Son idle, ex- 
travagant and undutiful, it ſeems hard 
that a Man ſhould be bound to leave to 
ſuch a Wife or Child, the whole of his 
Fortune, for which perhaps he had la- 
boured the greateſt Part of his Life; it 
then ſeems more reaſonable that a Man 
ſhould be at Liberty to diſpoſe of his 
Goods at his Pleaſure ; eſpecially as the 
Wife and Children underſtanding this, it 


will be a great Means of keeping them 


within the Bounds of Obedience and Du- 
ty, and encouraging them to endeavour at 
gaining the Good-will of the Husband 
or Father, 
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The Cuſtoms of the City of London, Of the Cu- 
and of the Province of Vork, governing a ſtoms of Len- 


eat Part of the perſonal Eſtates of this . 


Kingdom, in the Diſpoſitions of them by 
O 


Will, 
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Will, we ſhall conſider them more parti- 

cularly ; and firſt of the Cuſtoms of the 

City of London. | | 

Where Free- It ſhall be lawful for all Perſons, who, 
men of Len- after the firſt Day of June 1925. ſhall 
oy _ become free of the City of London, and 
Ts — for all who ſhall that Day be unmarried, 
ſonal Eſtates, and not have Iſſiſe by any former Marri- 
age, to diſpoſe of their perſonal Eftate. 

| | Stat. 11 Geo. 1. c. 18. ( 17. 6 
But if Agree- If any Perſon who ſhall be free of the 
ment to the City of London hath agreed, or ſhall agree 
| Oy i by Writing, in Conſideration of his Mar- 
| A then riage, or otherwiſe, that his perſonal 

it ſnall be @b- Eſtate ſhall be diſtributed according to 
ject to the the Cuſtom of the City of London; or in 
* Cafe any Perſon ſo free ſhall die inte- 
ſtate, his perſonal Eſtate ſhall be ſubject 

to the Cuſtom. of the City of London. 

Same Stat. 5. 18. | 

What Eſtates Eſtates of Inheritance or Freehold, are 
are within the not within the Cuſtom ; but if a Freeman 
— of London has a Mortgage in Fee, this 
| ſhall be counted Part of his perſonal E- 
ſtate, and ſubject to the Cuftom. 1 Ch. 
Ca. 285. A Leaſe for Years waiting on 
the Inheritance of a Freeman of London, 
is not within the Cuſtom. 1 Ch. Ca. 285. 
1 Vern. 2. A Freeman of London poſſeſſed 
of a Leaſe worth 1500 J. bought the In- 
heritance in the Name of Truſtees for 
150 J. though there was no Declaration 
that the Leaſe ſhould attend the Inheri- 
tance ; and though the Leaſe would be 

Aſſets at Law to pay Debts, it was held 

Ns . nor 
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not to be ſubject to the Cuſtom of London. 
Dowſe and Derivall, 1 Vern. 104. 2 Ch. 
Rep. 243. 2 Ch. Ca. 160. If a Freeman 
of London be made both Executor and 
Reſiduary Legatee, and dies before he 
has made his Election whether he will 
take as Executor or Reſiduary Legatee, 
yet he ſhall be ſuppoſed to take as the 
latter, and the Reſiduum ſhall be ſubject 
to the Cuſtom, 1 Ch. Ca. 31o. 

Thomas Frederick, Eſq; Son of Sir John One for valua- 
Frederick, Knt. late Lord Mayor of Lon- ble Conſidera- 
don, in Fanuary 1674. applied to marry the 5 
Plaintiff Leonora, one of the Daughters man of Len. 
of Charles Mareſco, who was an Orphan n, but dies 
of the City of London, (being Daughter beſore he has 
of a Freeman) and the Marriage being — * 
agreed upon between the Relations on perſonal E- 
both Sides, Sir John Frederick, by Inden- ſtate ſhall be 
tures of Leaſe and Releaſe, ſettled di- diſtributed as 
verſe Houſes, of 330 J. per Annum, to the * _ 
Uſe of Thomas (his Son) for Life, Re- — 
mainder to the Plaintiff Leonora, (the in- Children ſhall 
tended Wife) for her Life, Remainder to not be Or- 
the firſt, Ec. Son of the Marriage in Tail Phans. 
Male, Remainder to Truſtees for 1000 
Years for Daughters Portions, if no Iſſue 
Male : And by another Deed of the ſame 
Date, the Sum of 6500 J. which was 
Sir Fobn PFrederick's Money, and alſo 620 J. 
computed the Reſidue of the Plaintiff 
Leonora's Portion, (beyond 5000 J. which 
Mr. Frederick the Husband was to receive) 
was aſſigned over in Truſt to be laid out 
in a Purchaſe, and to be ſettled on Mr. 

Oz Frederick 
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Frederick the then intended Husband for 
his Life, Remainder to the Plaintiff Leo- 
nora the intended Wife, for her Life, Re- 
mainder to the firſt, Sc. Son of the Mar- 
rlage : Afterwards and before the Mar- 
riage, the Plaintiff Leonora being an Or- 
phan, and conſequently the Licence of 
the Court of Aldermen (who are Guar- 
dians of the City Orphans) being ne- 
ceſſary to the Marriage, to avoid be- 


ing liable to a Commitment, Appli- 


cation was made to the Court of Alder. 
men for their Conſent ; whereupon an 
Entry was made at the Special Court 
held 15 February 1674. NY 22. © That 
& at this Court Licence is granted to 


„Leonora Mareſco, one of the Daughters 


« and Orphans of Charles Mare ſco, late 


= 1 Citizen and — of London, deceaſed, 


ce to marry Themas Frederick, Eſq; Son 
& and Heir Apparent of Sir John Frede. 
cc rick, Knight and Alderman, provided 
% that Mr. Common Serjeant do approve 
& of the Settlement made upon the ſaid 
& Orphan, and ſignify the ſame to the 
&« Court.” And the ſaid Sir Jobn did 


there promiſe and engage, that if the 


Settlement ſhould not prove ſatisfacto- 
ry to the Common Serjeant and to 

the Court, that he would make up and 
enlarge the ſame to the Satisfaction 
of the Court; and the ſaid Mr. Fre- 
derick being thereunto required, did pro- 
miſe and engage, and the ſaid Sir John 


did alſo undercake, on his Behalf, to take 


up the Freedom of the City within one 
Year 


and Executors. 
Year next enſuing. Ne 22. At the ſame 


Court it was 3 That when any 


& Perſon not free of the City ſhould 
& addreſs himſelf to the Court for a 
„Licence to marry any Orphan of the 
& City, that he ſhould be firſt required 
© and urged by the Court to take up 
& his Freedom before the Court would 
« give Conſent for ſuch Marriage.“ N“ 
23. At the humble Defire of Mr. Thomas 
Frederick, Son of Sir 2 Frederick, be- 
ing capable of Freedom by Patrimony, 
deſiring to be admitted by Redemption 
into the Company of ——, it is or- 


dered by the Court, “ that he ſhall be ad- 


© mitted to the Freedom of the City by 
« Redemption in the ſaid Company of 
1 „ he paying to Mr. Chamber. 
& lain, for the City's Uſe, 3 s. 44.” Mr. 
Frederick performed no Part of the Agree- 
ment, either in taking up his Freedom, 
or in laying out the Truſt-Money in a 
Purchaſe. Mr. Frederick had two Sons 
and three Daughters, and by his Will 
dated the 2oth of May 1718. gave to his 
eldeſt Son Fohn: 1000 J. to his ſecond Son 
Thomas 1000 J. to his Daughters 1000 J. 
and to his Wife 10 J. and deviſed ſuch 
Part of his real Eſtate as was unſettled, 
to his ſecond Son Thomas in Tail, but gave 
the Bulk of his Eſtate to his three Grand- 
ſons, being the Children of his ſecond Son 
Thomas ; after which the Teſtator died. His 
Widow brought a Bill, inſiſting, that he 


having made the Agreement, ut ſupra, - 


O 3 for 
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for a valuable Conſideration, viz. that of 
Marriage, and to induce the Court of 
Aldermen to conſent to his marrying their 
Orphan, he ought to be taken as a Free- 
man, and in Contequence thereof his per- 
ſonal Eſtate to be diſtributed as ſuch, v1z, 
the Widow to have one Third, his Chil- 
dren another Third, and only the remain- 
ing Third to paſs by the Will. The Lord 
Chancellor decreed the perſonal Eſtate of 
Mr. Frederick to be liable to the Cuſtom, 
and that he ſhould be taken as a Freeman 
of London, he having for a valuable Con- 
fideration agreed to become ſuch, and his 
| perſonal Eſtate diſtributed accordingly, 
= Viz. one Third to the Wife, another 
| Third to the Children, and the Will to 
operate only as the Deadman's Part ; the 
Wife to have the Benefit of her Cham- 
ber and Paraphernalia, but the Legacies 
given by the Will to the Children, to be 
void, they not being given out of the 
Deadman's Part, but out of the whole 
perſonal Eſtate, and ſo to be void, unleſs 
the Children releaſe their Right to the 
reſt of the Eſtate, and abide by the Will, 
Trin. 1121. Frederick verſus Frederick, 1 
Williams 710. This Decree was after- 
wards affirmed in the Houſe of Lords, 
| with 200 J. Coſts, A | 1 
A. a Freman A. who was a Freeman of London, pur- 
— _—_— lie chaſed an Eſtate in the Names of Edward 
Name of B. Ambroſe (an Attorney at Law) and one 
but no Truſt Hales, who was Ambroſe's Clerk, and in 


declared till the 
aſter the Death f 
of 4. this is good againſt the Cullom. 
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the Conveyance the Conſideration- Money 
was mentioned to be paid by Ambroſe. 


There was Proof that A. declared he 


would buy the Eſtate in the Name of Am- 
broſe, and that he deſired to conceal it from 
being known to be his Purchaſe, and that 
the whole Purchaſe-Money was the pro- 
per Money of 4. On the other Side it 


appeared that Ambroſe kept the Deeds, 


and received the Rents, and that A. by 
a Paper of his own Writing, purporting 
to be an Eſtimate of what he is worth, had 
charged Ambroſe as Debtor for the Mo- 
ney lent him to buy the Eſtate, and alſo 
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for the Intereſt of that Money : But that Evidence of a 
A. dying, and leaving a Widow and three Truſt where 
Daughters, and Ambroſe appearing to be an Efate is 


inſolvent, a Declaration of 'Truſt was 


300 /. was paid) purporting that the Pur- 
chaſe-Money was the proper Money of 
A. and that the Purchaſe was made in 
the Name of Ambroſe in Truſt for A. A 
Bill was brought by the Daughters and 
Coheirs for an Account of the Rents and 
Profits of this Eſtate ; the Widow inſiſted, 


that this Purchaſe not being intended, 


much leſs compleated in As Life-time, 
and the Declaration being only adviſed as 
the . moſt effectual Way to ſecure the 


Debt upon As Death, the ſame ought 


to be looked upon as in the Nature of a 
perſonal Eſtate, and conſequently that a 
Right veſted in her by the Cuſtom of 
London to a Share in this Money in the 

O4 Hands 


purchaſed in 


procured from Ambroſe, (for which about — , 
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Hands of Ambroſe, which could not be 
altered by the ſubſequent Declaration of 
Truſt. Lord Chancellor: Had it not been 
for the Statute of Frauds, this would 
have been a reſulting Truſt, and the De- 
claration of Truſt executed by Ambroſe 
after the Death of A. has plainly taken it 
out of that Statute: As to the Declarati- 
on of Truſt prejudicing the Widow, 
who was a third Perſon, the Declaration 
was Evidence of the Truſt, and all Evi- 
dence muſt affect a third Perſon; if Am- 


broſe, after the Death of A. being exami- 


ned as a Witneſs, had declared on Oath 
that he was but a Truſtee for A. this 
would have barred the Widow; and de- 
creed accordingly, but recommended it 
to the Heirs, that they would agree to 
let the Widow come in for her Dower of 
this Eſtate. Trin. 1716. Ambroſe and Am- 


 broſe, affirmed in the Houſe of Lords 


June 171). 1 Williams 321. | 
A Mortgage ſhall be paid out of the 


_ perſonal Eſtate in Preference to the Cu- 


ſtomary or Orphanage Part by the Cuſtom 
of London, becauſe the Cuſtom of London 


cannot take Place till after the Debts paid. 


Of fraudulent 
Aſſignments, 
Ec. made by 
Freemen to 
elude the 
Cuſtom. 


2 Williams 335. | 

A Freeman of London, Leſſee for Years, 
voluntarily aſſigns the Term as a Proviſion 
for his Child, the Widow ſhall have her 
cuſtomary Share therein. 2 Lev. 130. and 
ſee 1 Ch. Rep. 84. and 2 Vern. 84, 685. ſed 


vide 2 Vern. 211, 612, A Freeman of 


London having three Baſtards by . F. 
confeſles 


and Executors. 
confeſſes a Judgment to her in 1000 J. 


defeazanced for Payment of 5001. in three 


Months after his Death. It was held, that 
this Judgment, being voluntary, ſhould 
not prevail againſt Debts by ſimple Con- 
tract, nor againſt the Widow of the Free- 
man, but that ſhe ſhould have her Share, 
according to the Cuſtom of the City, 


without any Regard to this Judgment, 


but the Debts being paid, the Judgment 
ſhould bind the Legatory Part. Fairbeard 
v. Bowers, 2 Vern. 202. Prec. Ch. 17. A 
Freeman of London, on his Son's Marri- 
age, gave 4000 J. to be laid out in the 
Purchaſe of Lands to be ſettled on the 
Son and the intended Wife for their Lives, 
with Remainders in Tail : Lands were 
purchaſed and ſettled accordingly, in the 
Freeman's Life-time. It was held, that 
this Money ſhould not be reckoned as any 
Part of the Freeman's Eſtate, and that 
the Son ſhould not be obliged to bring it 
into Hotchpot to intitle him to a Share of 


the perſonal Eſtate. Arnaud and Honey- 


wood, 1 Vern. 345. Ch. Rep. 179. 2 Ch. 
Ca. 117, 129. A Freeman of London, 


who was a Widower, had ſeveral Chil- 
dren, and was poſſeſſed of a conſiderable 
Leaſehold Eſtate ; on a ſecond Marriage, 
in Conſideration of 2000 J. Portion, con- 
veys the Leaſes in Truſt for himſelf for 
Life, Remainder to his Wife for Life in 
Lieu and Bar of Dower, all cuſtomary 
Eſtate, Sc. Remainder to the Iſſue of 
that Marriage ; and in the Settlement there 

was 
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was an Agreement, that the Traſtees 
ſhould ſell the Leaſes, and with the Mo- 
ney purchaſe Lands of Inheritance to be 
ſertled to the Uſes aforeſaid, but the Huſ- 
band died before the Settlement was 
made. It was held, 1. That the Wife 
was barred from claiming any Part of 
the perſonal Eſtate. 2. That the Chil- 
dren by the former Marriage had no Right 
to the Leafes, and that the Settlement 
would not bar the Children of rhe laſt 
Marriage from coming in for a Share of 
the reſt of the perſonal Eſtate; for by 
Agreement the Leaſes are to be conſi- 
dered as if a Purchaſe had been actually 
made, and the Freeman had paid the 
Money out of his Pocket. Hancock: v. 
| Hancock, 2 Vern, 665, 605. tet 
What Chil- If an Heir or Co-heir of a Freeman 
dren are in- Of London has a real Eſtate ſettled on him 
8 by his Father, he ſhall, notwithſtanding, 
Cuſtom of come in for his Share of the perſonal E- 
London. ſtate according to the Cuſtom of the 
City. Civil and Rich, 1 Vern. 216. 2 
Jan. 204. 2 Vern. 82. The Children of 
a Freeman of London are intitled to their 
Share of his perſonal Eſtate though they 
were born out of the City, 1 Vent. 180. 
1 Mod. 80. and though their Father did 
not inhabit or die in London. 1 Roll. Rep. 
316. 1 Sid. 250. 1 Vent. 180. 1 Mod. 80. 
2 Vern. 48, $2, 110. Granchildren of a 
Freeman are not intitled to the Benefit of 
the Cuſtom of London. Fowke and Hunt, 
| 1 Vern. 397. Where the Grandchild's — 
er 
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ther was never advanced in the Freeman's 
Life-time, and died before the Freeman, 
leavinga Child. And only the Freeman's 
Children are within the Cuſtom to come 
in for an Orphanage Part. 1 Williams 
341. Salk. 426. 1 Vern. 397. An after- 
born Child is within the Cuſtom. Walſam 
and Skinner, Rep. Eq. 153. Prec. Ch. 499. 

If any Freeman's Child, Male or Fe- A Preeman's 
male, be married in the Life-time of his or Child, mar-. 
her Father, by his Conſent, and not fully red by his | 
advanced to his or her full Part or Por- 2 — 1 
tion of his or her Father's perſonal or —— 3 
cuſtomary Eſtate as he ſhall be worth at barred from 


the Time of his Deceaſe; then every any further 
Share of the 


ſuch Freeman's Child ſo married as afore- ** 
ſaid, ſhall be excluded and debarred from — N 
having any farther Part or Portion of his 
or her ſaid Father's perſonal or cuſtomary 
Eſtate to be had at the Time of his De- 
ceaſe; except ſuch Father, by his laſt Except the 
Will and Teſtament, or ſome other Wri- — 4 
ting by him written and ſigned with his declare * 
Name or Mark, ſhall declare or expreſs Value of ſuch 
the Value of ſuch Advancement, and then Advance- 
every ſuch Child, after the Deceaſe of his Tn 1 
or her ſaid Father producing ſuch, Will or bringing the 
other Writing, and bringing ſuch Portion Portion re- 
ſo had of his or her Father, or the Value ceived into 
thereof, into Hotchpot, ſhall have as much , mall 
g 1 29 Teceive a full 
as will make up the ſame a full Child's Child's Part. 
Part or Portion of the Cuſtomary Eſtate 
his or her ſaid Father had at the Time of | 
his Deceaſe, notwithſtanding ſuch bp 46 Fey is yd 
Writing de- 
clare ſuch Child fully advanced. 
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ſhall by any Writing under his Hand and 
Seal declare ſuch Child was by him fully 
advanced, Trin. 1699. Chace and Box. 


Will declaring A Freeman having advanced his Daugh- 


_ non ter with a Portion, and intending to ex- 
— clude her from any further Share (on 
with zoo / ſome Diſpleaſure taken againſt her) made 


and upwards, his Will, and thereby reciting that he 


et ſhe ſhall had advanced her with 300 J. and upwards, 


- a gave her 5 5. and no more, and died. It 
. was decreed, that ſhe ſhould have the 300 J. 
made up a full Child's Share of the cu- 
ſtomary Eſtate ; for the Words and up- 
wards, are certum in incerto, and not to 
be regarded; though it was objected, it 
might be 1000 J. or 2000 J. or any other 
Sum above 3 00 J. Hil. 1104. Bright and 
Smith. 
—— Any Proviſion made by the Father in 
roubey his Life-time for his Children, is Advance- 
ment within the Cuſtom. 1 Vern. 89, 61, 
216. But a Settlement of a real Eſtate 
on a Child is no Advancement, nor to be 
brought into Hotchpot. 1 Ch. Ca, 160. 
Neither does a Deviſe of a real Eſtate 
bar the Child of its cuſtomary Part of the 
perſonal Eſtate. 2 Vern. 753. | 


The bringing If the Portion of a Child in Part ad- 


into Hotchpot . g 
ir Only for the Vanced, be brought into Hotchpor, it ſhall 


| Benefit of the be brought into the Orphanage Part only, 


Children, and and not into the whole Eſtate, to increaſe 
not to increaſe either the Widow's Third, or the Teſta- 
the Widow's mentary Part. Beckford v. Beckford, 1 


Lo gn re. ern. 345. 2 Lern. 281. 2 Ch. Ca. 119. 2 Ch. 


Part. Rep. 359. And therefore where an only 
1 Child 
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Child is in Part advanced by the Father in 

his Life-time, ſuch Child ſhall not bring 
his Part into Hotchpot, there being none 

in equal Degree with him. Fane and Bence, 

2 Vern 234. Dean and Lord Delawar, 2 

Vern. 628, 754. 

Anthony Cleaver, a Freeman of London, a Freeman of 
had a Son and three Daughters, and Loxdex having 
advanced all his Children in Marriage in but one Child, 
his Life-time : His Son died, leaving Sons ; 2 — 
all his Daughters died alſo in his Life- 8 — "po 
time, except his eldeſt Daughter Hannah, Child ſhall 
whom the Father advanced in Marriage take a full 
about forty Years before his Death ; bur sup — 
the Certainty of the Portion did not ap- t qe 
pear under the Father's Hand, who by ceived betore 
his Will taking Notice that he had ad- into Hotch- 


vanced this only Daughter in Marriage, Pot! for that 
is only to 


ave to her 351. provided that if ſhe or 
bh Husband ſhould refuſe to give a Re- — 
leaſe to his Executors after his Death, or mongit Chil- 
ſhould any. ways trouble them upon any den. 


Claim by Virtue of the Cuſtom of London, 4; 


that the Legacy of 35 J. ſhould go over 629, 754. 
to the Children of his youngeſt deceaſed 
Daughter, and gave the Bulk of his per- 
ſonal Eſtate (being Leaſehold) to his two 
Grandſons the Sons of his Deceaſed Son, 
and died leaving a Wife and one only ſur- 
viving Daughter. | 
Adjudged 1ſt, That if the Daughter 
had been only advanced in Part, ſhe ſhould 
ſtill have come in for her full Orphanage ; 
for that the Child's bringing her partial 


Advancement into Hotchpot, is only in 
order 
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order to make an Equality among the 
Children, and not for the Benefit of the 
Mother, or to increaſe the Deadman's 
Part. | | 
If a Child be 2dly, That if a Freeman having ſeveral 
_— . Children, or one Child, does fully advance 
4 © > :Fall his Children, or his ſingle Child, this 
there was no ſatisfies the Cuſtom, and is the ſame as 
Child. if the Teſtator had no Child ; or if the 
Husband, being a Freeman, before Mar- 
riage compounds with his intended Wife 
as to her cuſtomary Part, it is the ſame 
as if there was no Wife. | 
If a Child be 3dly, That if the Freeman ſhall have 
advanced, and ad yanced his Child in Marriage, and the 
the Certainty Certainty of that Advancement does not 
not appear appear under the Freeman's Hand, this 


under the muſt be intended and taken to be a full 


Freeman's and compleat Advancement ; and his Ho- 
0990 2 nour ſaid, that the Advancement in the 
full Advance- Preſent Caſe being made about 40 Years 
ment. before the Death of the Preeman, this 
Salk. 426. Declaration in the Will that the Daughter 
war _ was fully advanced, was an Evidence 
| Wil thereof, eſpecially it being ſo difficult a 
642, 643. Thing for the Legatees in the Freeman's 
Will to prove an Advancement made at 

that great Diſtance of Time; but it be- 

ing objected, that the Pather's own De- 

claration in the Will was of very little 

Avail, ſince at that Rate it would be in 

the Power of every Freeman, by making 

ſuch Declaration, to bar his Child of the 
Orphanage Part : Thereupon Proof was 

read, that the Daughter's Husband had 


I himſelf 
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himſelf confeſſed that he had received 
above 1000 J. Portion with his Wife from 
the Freeman at his Marriage, which was 
ſatisfactory. It was alſo held, that the 
Daughter, though a Feme Covert, had 
forfeited her Legacy of 35 J. by claiming 
her Orphanage Part. Trin. 1729. Cleaver 
verſus Spurling, 2 Williams 526. | 

Edward Belitha, who was a Freeman of It the Huſ. 
London, had two Daughters Hannah and band of the 
Elizabeth, and one Son the Defendant _—_ of 
Milliam: The Plaintiff Cox married the — ha 
eldeſt Daughter Hannah without the Con- ſuitable Porti- 
ſent of her Father ; however, after the on, covenants 
Marriage, the Father gave a Portion to _ the 
his ſaid Daughter of 4000 J. 1400 J. in 1 * 
Money, and the reſt in a Leaſehold and Executors af- 
Freehold Eſtate, which was ſettled, by ter his Death, 
the Conſent of the Husband, for the ſe- Equity -_ 
parate Uſe of the Wife, and afterwards C. 
to her Children; and thereupon the 2 
Plaintiff Cox the Husband releaſed to 
the Father © all his Right and Intereſt 
« which he had, or might have, to any 
% Part of his perſonal Eſtate by Virtue 
e of the Cuſtom of the City of London 
& or otherwiſe, except ſuch Part as his 
“ Father-in-Jaw ſhould give to him or his 
& Wife by Will or otherwiſe,” and cove- 
nanted “ to do any further Act for re- 
« leaſing of any Right, which he might 
«© have by the Cuſtom of London, to the 
“ Executors or Adminiſtrators of the ſaid 
6 Edward Belitha.” On a Croſs Bill the 

Court 
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Court decreed a ſpecific Performance of 
this Covenant. 
2dly, The Court held, that where a 
Daughter was advanced in Part, and the 
Freeman the Father had ſettled ſome Leaſe- 
hold Eſtate to the ſeparate Uſe of the 
Daughter, this ought to be brought into 
Hotchpot, it being in the ſtricteſt Senſe 
| an Advancement of the Child pro tanto. 
Where Lands 3dly, It was held that any Land of In- 
of Inheritance heritance, ſettled by the Freeman upon his 
2 Children, is not to be called an Advance- 
ment. ment either in Part or in the Whole, 
within the Cuſtom of London, in Regard 
Lands of Inheritance are not within Cu- 
ſtom which affects only the perſonal E- 
ſtates of the Freeman; ſecus of a Leaſe 
for Years ; but if Lands of Inheritance 
be given to a Child by a Freeman in Bar 
of the Orphanage Part, and accepted as 
ſuch, it will be binding, or at leaſt the 
Child cannot have both. Paſch. 1725. 
Cox verſus Belitha, 2 Williams 212. 
Of Survivor. If a Freeman of London dies leaving 
w ſhip in theOr- tuo Daughters, and one of them dies 
dl — though — 5 a Diviſion and Partition of 
£ the whole perſonal Eſtate, yet the ſur- 
viving Daughter ſhall have the whole Or- 
phanage Part. Trin. 1713. Leoffes verſus 
Lewen, Rep. Eq. 32. Prec. Ch. 370. If a 
Child intitled to an Orphanage Part dies 
before twenty-one, and unmarried, her 
Share ſhall ſurvive to the reſt of the Chil- 
dren, though ſhe makes a Will and 5 
viſes 


and Executors. 
viſes it away at ſeventeen Years of Age. 
2 Vern. 559. If a Man marries an Orphan 


who dies under Twenty-one, her Or- 


phanage Part ſhall not ſurvive to the other 
Children, but ſhall go to the Husband; 
Fouke and Lewen, 1 Vern. 88. If a Man 
marries a City Orphan, and her Portion 
be in the Chamber of London, and he 
dies before her Age of twenty-one, it 
ſhall not be looked upon as a Depoſitum 


for the Husband, but as a Debitum or 


Choſe in Action, which he not having taken 


out, or reduced into Poſſeſſion, muſt ſur- 


vive to the Wife. Ame Pheaſant's Caſe, 
2 Vern. 340. 1 Ch. Ca. 181. 3 Ch. Rep. 
69 6 1 34 


209 


If the Daughter of a Freeman of Lon- Orphanage 


don marries againſt his Conſent, unleſs he Part forfeited - 


be reconciled to her before his Death, ſhe by _— | 
ſhall not have her Orphanage Part of his ther Cate 


perſonal Eſtate. Foden and Howlet, 1 ſent. 


Vern. 354- 


If a Freeman of London dies inteſtate, no the 
leaving a Wife and Children, the Widow Eftate of 4 
ſhall have her Chamber, and one Third Freeman dy- 


of his perſonal Eſtate, the Children ſhall ing in 


e, 


have one other Third Part, and the re- 5 p 


taining Third muſt g0 according to the Children, 
Statute of Diftribution. 22, 23 Ca. 2. c. ſhall be di- 


10. viz, two Thirds to the Child: en, ard vided. 


the other Third to the Wife. H'alſam 
and Skinner. Rep. Eq. 153. Ch. 499. 2 
Vern. $59. that is, the Children five 


Ninths, and the Widow four Ninths be- 


ſides her Chamber. 
„ A 
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A Freeman of London had no Wife, 
but had Iſſue A. a Son, and B. and C. 
Daughters; C. married againſt his Con- 
ſent, for which Reaſon ſhe never had any 
Portion; afterwards ſhe died in her Fa- 
ther's Life-time, leaving a Son D. The 
Freeman by his Will taking Notice that 
he had given to his Son A. 400 l. and to 
bis Daughter B. 100 J in full of their 
| Orphanage Part, deviſes 5300 J. to his 
4 Grandſon D. and after ſome other Lega- 
| cies, gives one Moiety of his perſonal E- 
| ſtare ro his Son A. the other Moiety ta 
his Children and Grandchildren : The 
Freeman afterwards gives ſeveral further 
Sums at ſeveral Times to his Son, amount- 
ing to 600 J. the Certainty whereof only 
appears by the Son's Anſwer, and then 
dies leaving his Daughter B. enſient with a 
Child which was afterwards born. 
Wie the 1. Admitted by Counſel, and decreed, 
Children in- that there being no Wife of the Freeman, 
titled to one the Children were intitled to one Moiety, 
Moiety the other Moiety being the Deadman's 
Salk. 426. Part. | 
AD 612 2. Admitted by Counſel, and ſaid to 
child h , , 
not within the ha ve been ſettled, that a Freeman's Grand- 
Cuſtom. child (where the Grandchild's Father was 
Salk. 426. never advanced in the Freeman's Liſe- 
1 Fern, 397- time, and died before the Freeman, leaving 
a Child) was not within the Cuſtom, 
and that only the Freeman's Children were 
within the Cuſtom to come in for an Or- 
phanage Part. 


3. Decreed, 
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a. Dectped, that whereas the Son was San adranced 
by * Will mentioned to have had 400 . 2 | Canary 
and conſequently the Quantum of his Ad- ap peass inthe 
vancement appeared under the Freeman's .. 
Hand, yet this very Declaration by the Will, and of 
Cuſtom let the Son in for his Orphanage the other Par 
Part ; and though the Sqn afterwards re- an by the 
ceived further ums, amounting to 600 J. Son's Albee, 
the Certainty whereof appeared by his ſtall not bar 
own Anſwer, yet theſe Sums which were him of his 
additional Advancements, being with the pak. 2 Fern. 
other 4001. brought into Hotchgot, would 63o. 
not be a Bar to his Orphanage Part. Hil. 
1716. Northey verſus — I Hilliams 
340, Prec. in an. 

If a Freeman o ab dies without The Widow 
, bis Widow ſhall have hex Widow's of a F 
Chamber, and a Moiety of the reſt of the . how , 
perſonal Eſtate, and as to the other Moie- . 
ty, ſhe may plead herſelf Adminiſtratrix have ber Wi- 
to her Husband, and a Proviſo in the dow's Cham- 
Statute of Diſtribution (22, 23 Car. 2. c. her, and one 
10. . 4.) that it ſhould not prejudice the DR 2 
Cuſtom of London, and the Plea ſhall be ſtare by the 
allowed, Hil. 1682, Mathews and Newby, Cuſtom, and 
1 Vern. 132. ſed nota, this Proviſo extends à Moiety of 
only to the cuſtomary Share, and not to _— 
the Deadmanr's Part, for that muſt be di- — y thy 
{tributed according to the aforeſaid Sta- 
tute ; and in thjs Caſe one Moiety of the 
Deadman s Part belongs to the Wife; ſo 
that ſhe will have three Fourths of 'the 
whole perſonal Eſtate beſides her Wi- 


dow's Chamber. 
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A Freemn A Freeman of London having no Chil- 


having no dren, by Will deviſed a Chattel Leaſe to 


eee hn one, all his Books to another, and ſeveral 
Wife the other particular Legacies ; the Uſe of his 


yearly Profits Plate, c. to his Wife for Life ; and as 


andone Moie- her Death. It was decreed, that by the 
TY Ke ns Cuſtom of London the Widow ſhould have 
Benefit of the her Chamber, and one intire Moiety of the 
other Moiety perional Eſtate after Debts paid, as well 
by the Will. of the Leafe and Books, which were ſpeci- 
fically deviſed away, as of the Reſidue 

of his Eſtate, and ſhould have the Benefit 

of the other Moiety for Life by the Will. 

Webb and Webb, 2 Vern. 110. 3 

Where bya In the Caſe of Atkins and Waterſon, 
Settlement be- Rep. Bg. 94. the Cuſtom was certified to 


——— be, that where a Freeman before Marri- 
ſhall be barred age makes a Settlement on his intended 


of her cu- Wife, and the ſame is thereby declared to 
Romary de in full Lieu and Bar of her Share of his 
. perſonal Eſtate, that ſhe is thereby barred 
to claim any of his perfonal Eſtate after 

| his Death: And in the Caſe of Lewin and 

Lewin, Caſes in Ch. 14. that if a Woman 

before her Marriage with a Freeman ac- 

cepts a Settlement out of his perſonal 

Eſtate, without any Notice taken of the 

Cuſtom, this bars her of any cuſtomary 

Share of his perſonal Eſtate if ſhe ſurvives 

him. On a 'Treaty of Marriage between 


a Freeman of London and Widow — 
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bad a conſiderable Fortune and ſeveral 
Children, it was agreed that he ſhould 
have only 600 J. of her Fortune, and that 
the Reſidue ſhould be ſettled on her and 
her Children, which was accordingly 
done, and he in Conſideration of the in- 
tended Marriage and 600 1. Portion, 
makes a Settlement on her, and at the 
End of the Deed covenants, that if ſhe 
ſurvived him, his Executors ſhould pay 
her 600 J. The Marriage took Effect, 
and the Husband died; the Widow in- 
ſiſted to have the 600 J. purſuant to the 
Agreement, and a full Moiety of the per- 
ſonal Eſtate by the Cuſtom; but it was 
held, that the Agreement mentioning the 
Husband to be a Citizen of London, ſhew'd 
that the Cuſtom might be then well in 
View, and that this compounding for 
6001. in all Events exempted her out of 
the Reaſon. of the Cuſtom. Hill. 1711. 
Whithill and Phelps, Rep. Eq. 8 1. Prec. Ch. 
325, vide ante fo. 202. the Caſe of Hancock 
v. Hancock, 2 Vern. 665. A Widower, Free- 
man of London, anda Widow being about 
to marry, and having only perſonal E- 
ſtates, by Articles before Marriage agreed, 
that in Caſe he ſurvived he ſhould have 
only 2000 J. out of her perſonal Eſtate, 
and the reſt to be at her Diſpoſal ; and in 
Caſe ſhe ſutvived, ſhe to have 2000 J. out 
of his perſonal Eſtate, without ſaying 
only, or no more; the Husband died; it 


was decreed, that the Widow ſhould have 


only the 2000 J. and no further Share of 
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: , the perſonal Eſtate. Mich. 1114. Poli v. 
otra Lee. If a Freeman ſettles a Jointure on 
will not ex- his Wife in Bar of Dower, this ſhall not. 
clude of her exclude her from her cuſtomaty Part of 
cuſtomaryPart his perſonal Eſtate, Atkins and Water- 
of the perſonal ; | 
Eſtate. ſon, Rep. Eq. 94 | 
4860 A Freeman of London bn his Marriage 
A Freeman on OV nanted to add 1500 J. to the Wife? 
his Wife in Portion, which was 1500 J. to be laid 
Bar of Dower, out in the Purchaſe of Lands to be ſet- 
_ 11 tled on the Husband for Life, then to the 
cy Wife for her Life, for her Jointure, and 
part; fecus if in Bar of ber Dower, with Rettiaindet to 
aid to be in the Children of the Marriage: The Free- 
Bar of her man by Will (inter alla) gives a Legacy 
to his Wife and dies, leaving a Wife an 
Children. Lord Chancellor; A Jointute 
df Land made by a Preeman upon his 
Wife, if expreſſed to be in Bar of her 
euſtomaty Part, would be ſo; but if not 
ſo expreſfed, and only ſaid to be in Bat 
of her Dower, this would be no Bar of het 
cuſtomary Part, becatife a real Eſtate is 
of a quite different Nature from a per- 
ſonal Eſtate, and a Matter wholly out of 
the Cuſtom ; and it was the ſame Thing 
in the principal Caſe where the Freeman 
had covenanted to lay out of his own EI 
Rate 1500 7. io. Purchafe, and to ſettle 
as above. 1. Becauſe; from. that Time 
the 1 500 J was not his own Eſtate, nor 
what the Cuſtom of London could meddle 
with. 2. For that Money covenanted to 
þe laid out in Land, is, as to all Reſpects, 
and in Equity, and was not within the 
ö * Cuſtom 


* 
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Cuſtom. A Freeman may in his laſt 
Sickneſs inveſt his perſonal Eſtate in Land, 
which would defeat the Cuſtom even tho 
he ſhould ſay at that Time that he did it 
on purpoſe to defeat the Cuſtom : As to here 4 
the Legacy given to the Wife, it ap- Freeman 
pearing the Legacies did not exceed the leaves his 
Teſtamentary Fart, it was the ſame Thing t u ie 
as if thoſe Legacies had been expreſsly |: rn 
given out of the Teſtamentary Part, and part is ſuff- 
therefore the Legacy being no Ways in- cient, ſhe ſhall 
conſiſtent with the Cuſtom, the Wife have both her 
might in ſuch Caſe take both. When Lesach and 
the Teſtamentary Part will not pay all part. 
Legacies, the Wife, if the be a Legatee, 
ſhall not take her Legacy and her cu- 
ſtomary Part alſo. A Deviſe of a real 
Eftate by a Freeman to his Wife, ſhall 
not bar her of her cuſtomary Part, of 
prevent her from taking both, unleſs it be 
ſo exprefled in the Will; becauſe the 
Deviſe of the real Eſtate to the Wife, no 
Ways leſſened the cuſtomary Part. Hil. 
1118. Babington verſus Greermwood, 1 Miu. 
liams $30. Prec. Chan. gos. © | 

Mr. Hebbert, a Freeman of London, avg 
having Iflue by his firſt Wife one Daugh- 31", due. 
ter, the Defendant Mrs. Barter, married mary Part be- 
a ſecond Wife the Defendgnt Heſter, and ing barred by 


before Marriage articled to ſettle Land —_— 
6. * 


upon her, and to leave her 400 l. in M Il 
ney. The Wife before Marriage entered near of i, th 


o J. it ſhe ſurvi Children ? 
of 3000 J. if ſhe ſurvived the Husband, — 


P4 to Child's Or- 
phanage Part be barrable by Releaſe or Covenant 
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to releaſe to his Heirs, Executors, Ga. 
on Receipt of the 400 J. her Right to his 
real and perſonal Eſtate by Virtue of the 
Cuſtom of London: Mr. Hebbert had Iſ- 
ſue by his ſecond Wife one Daughter, the 
Plaintiff Heſter Blunden: After this, ad- 
vancing his eldeſt Daughter in Marriage, 
by the Marriage Writings 4000 J. was 
declared to be towards her Portion, 
and ſome Freehold together with ſome 
Leaſehold Eſtates, were ſettled upon Mr. 
Hebbert for Life, Remainder to Mr. Bar- 
ker the Husband, his Heirs, Execu- 
tors, Sc. and this Marriage Writing (a- 
mongſt others) was ſigned and ſealed by 
Mr. Hebbert himſelf, who being indebted 
to his Daughter Barker for Monies and 
Rents received by him during her Infan- 
cy, (and which had become due from E- 
ſtates given her by her Aunt and other 
Relations) Mrs. Barker, before Marriage, 
executed a Releaſe to her Father of all 
Rights, Claims and Demands which ſhe 
had or might have by the Cuſtom, of 
London, ſaving to herſelf whatſoever. her 
Father ſhould voluntarily give her. Some 
Time after Mr. Hebbert made his Will, 
whereby taking Notice that his ſecond 
Daughter had married againſt his Con- 
ſent, he gave a conſiderable Eſtate to his 
Wife, and about the Value of 1000 J. in 
Land and Money to his ſecond Daughter, 
and after ſeveral Legacies, bequeathed the 
Surplus to his Daughter Barker, and died. 
The Plaintiffs, Blunden and his Wife, 

brought 


and Executurs. 


brought their Bill for an Account. of the ; 


perſonal Eſtate, of Mr. Hobbert, infiſting 
firſt, that by the Bond which had extin- 

uiſhed the Widow's Right by the Cu- 
—— ſhe was thereby compounded. with, 
and to be taken as dead, conſequently that 
the Children of the Freeman were to have 
one Half of the perſonal Eſtate, and the 
remaining Half to be the Teſtamentary 
Part. 2, That Mrs. Barker” ought to be 
barred from taking any Part by the Cu- 
ſtom ; and this as well in reſpect to the 
Releaſe which ſhe had given to her Father, 
as alſo for that it-did not appear what was 
the Value, and. Certainty of the Portion 
Mr. Hebbert had given her; and therc- 
fore that Mrs. Blunden was intitled to a 
Moiety of the whole perſonal Eſtate of 
the Teſtator, ws. all the Orphanage Part. 
On an Appeal from a Decree of the Ma- 
ſter of the Rolls, the Lord Chancellor 
declared, that he took this to be an ab- 
ſolute Agreement that the Defendant 
Heſter ſhould perform the Condition of the 
Bond, which was, that after her Husband's 
Death ſhe ſhould releaſe ro his Execu- 


tors &, and that the Agreement was not 
je that 


— 
* X 0 N * 0 


Note in the Caſe of Green v. Green, which was 
heard at the Rolls, Hil. 1718. Mr. Vernon obſerved, 
that on this Point Precedents had been both Ways, 
though the moſt ſolemn ones were againſt the Children's 
having the Benefit of the Compoſition made with the 
Wife, to which the Court inclined, without then deter- 

k mining 
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that her third Part ſhould be abſofbed 
for the Benefit of her Children, but ſhould 
go. to his Executors for the Benefit of his 
ill; that his Lordſhip would look into 
Precedents, and ſee whether they come 
up to the preſent Caſe, and whether the 
Cuſtom the City of London had been 
certified as to the "Queſtion. As to the 
Orphanage Part, his Lordſhip declared, 
that the Teſtator had a Power to releaſe 
the Agreement made with the Defendant 
Frances Barker before her Marriage, and 
that he had releaſed the ſame by bis Will 
by giving her the Remainder of his real 
and perſonal Eſtate; that one Third of the 
perſonal Eſtate (in Caſe the Defendant 
Heſter Hebbert ſhould be barred thereof ) 
would not fall in to be abſorbed or ex- 
tinguiſned in the Orphanage Part, but 
would fall in to the Teſtamentary Part, 
and that the Plaintiff Hefter would be in- 
titled to no more than a Moiety of one 
Third of her Father's perſonal Eſtate, 
the Defendant Frances Barker bringing the 
| Leaſehold Houſes, and the 4000 L. given 


"= C1 


| — it: —.— afterwards in the Caſe of Puſey and Des- 
uly 1734. Lord Chancellor Talbot 
— — of the contrary Determinations made by 
the Court in this Point, faid it had of late been ſettled; 
that where the Wife is compounded withall, it ſhould 
be taken as if there was no Wife, and conſequenit! 
that the Husband ſhould have one Moiety and the Chit- 
dren the other. The like was held by the Lord Hard- 
wicke in the Caſes of Medcalf verſus Ives, and Morrice 
verſus Burrow, heard 18 une and 3 February 1797. 
I er 
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— 0 her Marriage into Hotchpot, _ 
ſch. 1120. Hunden verſus Barker, 

I 1 ide, 634. N 

Note; the Parties afterwards carhe to 
an Agreement. 

If a Freeman. of Linton by Will de- Think, 4 * 
viſes to a Child a Legacy exceeding what ga 1 
his Otphariage Part will amount unto, Chuld Gull b 
without taking any Notice of the Cyſtout, e de Or fp a ns 
the Legacy ſhall be a Satisfaction; for the phanage Par ' 
Child ſhall not take both by the Will and 
the Cuſtom ; but if the Lega is leſs 
than tlie Orphans e Share, it ſeems ac- 
cording to the Opinion in like Caſes, that - 
the Child fhall have both the Legacy and 
his Orphanage Part, eſpecially if none of 
the Devifes in the Will ate diſappointed. 

A Freeman of London having two Sons 4 Freeinan 
and two Daughters, and being poſſeſſed having Powet 
of a petſonal Eſtate of 18600 J. 10 having ee dilpoſs of 
cotfotinided with his Wife, ſo that he had A of 
a Power of diſpoling of two Thirds of his . Eis, d 
perſottal Eſtate, by Wilk deviſed to Thirds What 
of his whole Eſtate to his Daughters, and 1 8000 7. 
one Third to his Sons : The Chamber of aero pos 
Landon would have diſtributed in this of * 
Manner, vis. 6606 J the cuſtomary Part, 5 
amongſt all the four Children, and two sud the 6. 
Thirds of the Reſidue to the Daughters, naming 
and one Third to the Sons; ſo that there- Think ki : 
by each Daughter would have 55004. and Mo each Dangh- 
and each Son 35007, But in Chancery it ter ſhall hays 
was decreed, that the Daughters ſhould 6000 7. 
have two intire Thirds of the Whole E. 
ſtate, which was 6000 J a- piece. Love v. 

, I Vers. 6. p 
I 
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Freeman de- If a Freeman of London deviſes Lega- 
viting ne 1. eies which exceed the Value of the Lega- 
Part, tory Part, the Legatees ſhall abate in 
— Proportion. 2 Vern. 111, 754. abs 
abate. If a Freeman of London dies inteſtate, 
Deadman's the Deadman's Part of the perſonal E- 
Part not fub- ſtate is not at all under the Controul of the 
roy 8 of London, but ſubject to the 
tatute of Diſtribution. 22, 23 Car. 2. c. 
I: Walſam and Skinner, | Rep. Eq. 153. 

* Prec. Cb. 499. 2 Vern. 5 ”2 ... 
Deviſe of A Freeman of London deviſed yoo I. for 
oo for Mourning. Per Curiam, It muſt come out 
— ae r of the Legatory Part, and not leſſen the 
out of the Le- Orphanage or cuſtomary Shares. Deakins 
gatory Part. and Buckly, 2 Vern. 240. . 
- Freeman of If a Freeman of the City of London 
Londen dying dies within the Province of Tork, ſeiſed 
within the and poſſeſſed of a real and perſonal E- 
mare ſtare ; the Cuſtom of the City of Lon- 
. of Lon- don for the Diſtribution of bis perſonal 
don ſhatl go- Eſtate, ſhall prevail and Controul the 
ven. e of the Province of Tork. 2 Vern. 
And his 1 Alſo if a Freeman of London die within 
ſhall have a the Province of Tork, his Heirs ſhal} come 
Share of the in for a Share of the perſonal. Eſtate, 
3 though by the Cuſtom of the Province 
otherwiſe by of Pork he is debarred from having any 
the Cuſtom Share of it; for the Cuſtom of the City 
of York. of London, which follows the Perſon, ſhall 
N be preferred to that of the Province of 
Jork, which is only local. Cholmely and 
Cbholmely, 2 Vern. 82. 5 | | 


a 


. 
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An Inhabitant within the Province of In 27 a Set- 
Vit on bis Marriage ſettled his Lands on gement gn the 
himſelf for Life, Remainder as to Part on — 1 
his intended Wife for Life, Remainder as Fee, debars 
to the Whole on his firſt and other Sons him of the 
in Tail, Remainder to his own right Heirs. coſomary 
It was held, that the Son was thereby ex- ria — _ 
cluded by the Cuſtom of the Province of fe. 
Jork from having any Share of bis Pa- | 
ther's perſonal Eſtate. Conſtable and Cor 
ftable, 2 Vern. 3. | 

A Man who lived within the Province An Inteftate - 
of Tork died inteſtate, having advanced int having 
all his Children in his Life-time, It was nes his - 
held that his perſonal Eſtate ſhould be di- — fab 
ſtributed according to the Stature of Di- to the $tatuce. 
ſtributions. 22, 23 Car. 2. c. 10. Good- 
win and Ram ſden, 1 Vern. 200, (RN. 

An Inhabitant within the Province of A Daughter (of 
Tork having a Son and Daughter, but no an Inteſtate) 


: Who had 
Wife, having advanced the Son by a Set 8 


tlement of Lands, and given his Daugh- ion in Satis 

ter a Portion in Marriage, in lieu and full {ain of her 
Satisfaction of what ſhe might claim by Share, by the 

the Cuſtom of the Province of York, died Cuſtom” of 

inteſtate: The Queſtion was, how the * mg 

perfonal Eſtate ſhould be diſtributed 3 oy 

For the Son it was inſiſted, that here the 

Cuſtom of the Province of Vork was to 

be quite laid out of the Caſe; the ſame 

Diſtribution to be made of the Eſtate as 

of other Inteſtate's Eſtates, and by Con- 

ſequence the Daughter to bring her Por- 

tion into Hotchpor, but the Son to have a 


full Share without any Regard to the 
| Lands 
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Lands that had been ſettled on him: 
But it was held, that the Daughter ſhould 
not bring back her Portion into Hotchpot, 
for it came in lien of her cuſtomary Part, 
and was the Price the Father thought fit 
* give her ns the ſame. Cudgeon and. 

| Of, 2 . 374 

| The Widow a Man withjn the Province of Tork 
ſtate within dies — leaving a Wife and no 
the Province Child, the Wife ſhall haye pne Moiety of 
of York, leav- the perſonal Eſtate by the Cuſtom, and 

ing no Chl the other Moiety, os not within the 

od '1 Cuſtom, ſhall be Aiſtribured according to 
de other ſhall the Statute of Diſtributions. 22, 23 Car, 


be diſtributed 
according to 8.6. 10 Stapletoy and Sberrard, 1 Vern, 


the Sante. 4955 134% 305, 654. 2 Ch. Rep. 255. 
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of the certain or incertain Defeription | 
of a Legacy. 


Where Mo- Man deviſed 1200 J. to J. & and 
ney ſhall not by general Words deviſed all his 
—_——— po Chattels, and Houſhold-Stuff " 
and Chattels, and about his Houſe to the ſaid F.S$, 
&c. Money in the Houſe will not paſs, he 
having a particular Legacy deyiſed to 

| him. 2Ch. Rep. 190. A Mandeviſed to 

his Niece all his Goods, Chattels, Houſes, 
hold-Stuff, Furniture, and other Thing 

which then were, or ſhould be in his 

Houſe at the Time of his Death ; ; and 

ſometime after died, leaving about 265 l. 

in ready Money in "the Houſe, It way 

held, map this ready Money did not path 

ior 
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for by the Words other Things, ſhall be x 
intended Things of like Nature and Spe- 
cies with thoſe above mentioned. Micb. 
1729. Trafford and Beridge. 

Plate and Jewels will not paſs by a De- By what 

viſe of Utenſils. Dyer 59. But by a De- Words Plate 
viſe of Houſhold Goods Plate will paſs. and Jewels 
2 Vern. 638. Whether Plate ſhall pal by will not paſs, 
a Deviſe of Furniture, vide 2 Fern. 502. 
Prec. Ch. 251. The Earl of Nortbumber- 
land by Will deviſed his Jewels to his 
Wife, and died poſſeſſed of a Collar of 
and of a Garter of Gold, and of a 
Buckle annexed to his Bonner, and alſo of 
many other Buttons of Gold and preci- 
ous Stones annexed to his Robes, and of 
many other Chains, Bracelets, and Rings 
of Gold, and precious Stones. It was 
held that the Garter and Collar of $$ 
did not paſs, becauſe they were not pro- 
perly Jewels, but Enſigns of Honour and 
State, and that the Buttons in his Bon- 
net and Buckles did not paſs, becauſe they 
were annexed to his Robes, and were 
therefore no Jewels; but for all the other 
Chains, Rings, Bracelets and Jewels, 
they paſſed by Virtue of the Will. Owen 
121. 2 D. 525. p. 6. 1 

Leſſee for 99 Years bequeathed ſeveral By what 

Legacies of Plate and other Goods to di- Words a Leaſe 
verſe Perſons, and then bequeathed all the fer. Years will 

Reſidue of his Goods, his Debts and Le- * 

gacies being paid, to his Wife, and made 

her ſole Executrix. It was held, that the 

Leaſe paſſed to her as Legatee, for * 


— n 
— — — ——— k— — 
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by a Grant of Omnia bona a Leaſe will not 
paſs ; yet by the Civil Law Bona includes 
all Chattels, and this being a Legacy the 
Judges of the Common Law ought to be 
guided therein by the Civil Law. Port- 
man v. Willis, Cro. El, 386. Moor 352: 
Goldſ. 129. 2 D. A. 525. p. J. By a 
Bequeſt of the Moiety of the petional 

Eſtate, where the Teſlator had Money, 

Bonds, and a Leaſe. for Years, a Moiety 
of the Leaſe will paſs. Les againſt Hale, 
1 Ch. Ca. 16. 3 

On a Deviſe A Man who had Skill in Pictufes and 

lf 4 "Pic. frequently bought Pictures and ſold them 

— the Ex. again, and had Pictures in Boxes as well 

ception ſhall as ſome hung up in his Houſe, and like- 

go to Pictures wiſe Pictures at his Death which he had 


in Boxes as not at the Time of making his Will, de- 


well as then iſed his Houſe, and all his Goods and 


hung up, and > , : a 
to Faves Furniture therein, to his Wife for Life, 


bought after and after her Deceaſe to his Son R. and 
the Will. his Heirs, except his Pictures which he 
gives to his Sons A. and B. It was held, 

that the Sons A. and B. ſhould have as well 

the Pictures hung up in the Houſe as 
Furniture, as thoſe in Boxes, and as well 
thoſe in the Houſe at the Time of the 
Will -as thoſe bought after the Will was 

made. Gayre verſus Gayre, 2 Vern. 538. 

A Deviſe of A Man deviſed to his Wife all his per- 
Goods at V. ſonal Eſtate at a Place called V. It was 
all chere at held, that all his perſonal Eſtate, as 
Death, tho! Coaches, Horſes, Sc. there at the Time 
not at the of his Death, ſhould paſs, though not 
Time of the there at the making the Will, the per- 


Will, paſſes. - I ſonal 
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ſonal Eſtate being fluctuating and varying 

until the Time of the Teſtator's Death. 

Sayer and Sayer, + 2 Vern. 688. Rep. Eg. 

85. Prec. Ch. 392. But where the Teſta- Auer, if re- 
tor deviſed to his Wife all his Houſhold moved by 
Goods and Furniture that ſhould be in his . 
Houſe at R. at his Death; and the Goods bad | 
there were after the Will removed to an- 
other Houſe by the Teſtator's Approba- 
tion; It was held that the Legacy was 

void. Earl and Counteſs of Shaftebury, | 
2 Vern. 747. Rep. Eq. 112, The Teſta- Deviſe of Ar- 
tor deviſed to a Charity all then due and rears now due 
unjuſtly detained from him by the Dean will not paſs 
and Chapter of Jork. It was held, that —— | 
though a general Deviſe of all a Man's the maki 
Goods will carry all that he had at his the Will. 
Death, though purchaſed after the making 

the Will, yet here the Deviſe is confined 

to the Arrears due at the Time of 

making the Will, and will not paſs Ar- 

rears incurred after. Trin. 1701, Attor- 

ney General and Bury. 3617 at -.; 

A Man deyiſed Lands for Payment of Quantum of a 
his Debts and Legacies, and deviſed 4007. Legacy left to 
to two of his Siſters, and to his third as 2 3 2 
much as his Executor ſhould: think fit. It 

was decreed, that the third ſhould havore 
4001. alſo, and be made equal to her other 

Siſters if the Eſtate would hold out. 


Wareham and Brown, 2 Vern. 153. 
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Of the Deſcription of the Legatee. 


Ah er H E Teſtator deviſes Money to 
Child who is younger Children ; there are diverſe 


Heir, ſhall Daughters and a Son, who by Birth is a 


2 wn "younger Child, but is Heir at Law to a 


younger Chil- fair Inheritance. It was held, that he 
dren. ſhould not be conſidered as a younger 
Child, ſo as to take by this Deviſe. Bret- 
ton and Bretton, 3 Ch. Rep. 1. 1 Ch. Rep. 


424. | 
age Lands were deviſed to be ſold for the 
wall dann Increaſe of Children's Portions, It was 
ake. held, that a Child, born after the Will was 


made, ſhould have a Share. 2 Ch. Rep. 21r. 


The Teſtator deviſed 20 J. a-piece to all 


the Children of his Siſter. It was held, 
that a Child born after the making the 
Will, and before the Death of the Te- 
ſtator, ſhould take by Virtue of the De- 
viſe, the Word Children comprehending 
all. Garbrand and Mayor, 2 Vern. 10s. 
| ſed vide Dier 111. 1 Inft. 112. ö. 
Ir iced co . If a Man deviſes the Surplus of his 
Children li-. Eſtate to his Granchildren living at his 
ving at Teſta- Death; Grandchildren born after his 
tor's Death, Deceaſe ſhall not take; for if he had in- 
— rr tended it, he would not have reſtrained 
take. it to Children living at his Death. Mv/- 
grave and Parry, 2 Vern. 110. | 
Where bya The Teſtator deviſed 1500 /. in Truſt 
- ſor the Children of B. and B. had only 
Granchildren one Child and ſeveral Granchildren, the 
ſhall take. 5 Child 


—_. _—_— —_—_ PRs 
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Child ſhall take the Whole, and the 

Granchildren ſhall not come in for Shares ; 

but if B. had no Child living, the Grand- 

children might have taken by the Name 

of Children. 2 Vern. 106. | 
The Teſtator deviſed the Reſidue of Deviſe of per- 

his perſonal Eſtate to the Children of A — 

and B. neither of them had a Child ei- f ; and B. 

ther at the Time of making the Will or they having 

of the Teſtator's Death. It was held, none either at 

that the Deviſe was Executory, and — LL of 

ſhould extend to any Children that A. Death or dhe 

and B. ſhould afterwards have, and that Teſtator, af. 

the Children of each ſhould take per Cu- ter-born Chil- 

pita, and not per Stirpes, they claiming in dren ſhalltaks 

their own Right, and not as repreſenting 3 

their Parents. Veld and Bradbury, 2 Vern. fr Capita. 

OF, 705. 

5 The Teſtator deviſed all his Goods in Goods deviſed 

ſuch a Houſe to C. for Life, and aſter nF. Lis, 

his Deceaſe to the Heir of J. &. and the Peceaſe to the 

Queſtion was, whether he that was Heir to Heir of J. 8. 

J. . ſhould take thoſe Goods as Deviſee, 

and the ſaid Goods go to his Executors, 

although ſuch Heir die in the Life-time 

of G. or whether he that was Heir to 0 

S. at the Time of G.'s Death, ſhou 

have them; and though it was urged, that 

theſe Goods were only the Furniture of 

the Capital Houſe, yet it was held, that 

they abſolutely veſted in him that was 

Heir of J. S. at the Time of his Death. 

Danvers and the Earl of Clarendon, 1 


Vern. 35. 
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By a Deviſe Tlie Duke of Bolton by Will deviſed in 
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to Servants, this Manner, vis. Item, I give and be- 


who ſhall 


queath unto ſuch of my Servants as ſhall 
be living with me at the Time of my 
Death, one Year's Wages. It was held, 
that ſuch Servants only as lived in the 
Teſtator's Houſe, and had Diet from him, 
ſhould take by this Deviſe ; and not Stew- 
ards of Courts, and ſuch who were not 
obliged to ſpend their whole Time with 


their Maſter, but might alſo ſerve any 


other Maſter. 2 Vern. 546, 547. 

Sir Robert Henley the Father, deviſes 
1001. a- piece to each of his Servants, 
and lives above a Vear after, in which 
Time ſeveral of his Servants went away, 
and others were taken in their Stead; 


but ſome of thoſe who were his Servants 


at the Time of publiſning the Will, conti- 
nued in their Service till his Death; and 
one that was his Poſtillon at the Time of 
the Will, went away ſick, and another 
was taken in bis Place, and he was not 
come back to his Place at the Time of 
the Teſtator's Death. Ruled by Fefferys 


Lord Chancellor, 1. That there being 


no new Publication, thoſe that became 
his Servants after the Publication of the 
Will took nothing, though they were his 


Servants at the Time of his Death. 2. 
Thoſe that were his Servants at the ꝓub- 


liſhing the Will, took nothing unleſs they 


continued with him at his Deceaſe. 3. 
The Boy that went away ſick, and was 
not turned away, ſhall take, for his Sick- 


4 5 2 neſs 


f 
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neſs was the Act of God: And being 
moved to hear the Civilians, or have Pre- 
cedents from the Spiritual Court, he re- 
fuſed; for the Matter deing before him, he 
was to follow his Conſcience and Opinion, 
and they might obſerve their own Rules in 
Caſes of Legacies ſued for before them. 4. 
None but menial Servants take. ' Mr. So- 
licitor cited à Caſe, the Teſtator de- 
viſed to his Servants A. and B. and every 
other which ſhould continue his Servant 
at his Deceaſe; where it was held, that 
ſuch as came in after the Publication, were 
not intitled, nor A. and B. unleſs they 
continued. Jovis 17) December 1685. 
Jenes and others, againſt Sir Robert 
Henley. f nt 
Al. gives 100 J. to the Children of her pj of 
Daughter, and wills it to be paid amongſt oo 7. to the 
them after the Deceaſe of her Daughter, Childrenof 4. 
and that her Daughter ſhould have the — 
Intereſt during her Life: The Daughter word of 4 
has three Children at the Time of the De- born after the 
ceaſe of A. and has one Child more af- Death of the 
ter; one of the three Children dies, and Deviſor, fall - 
J. S. takes Adminiſtration of his Eſtates, ** #: 
the Daughter dies. The Lord Chancel- 
lor held, 1. That the Child born after 
the Teſtatrix's Death could have no Benefit 
of the Deviſe. 2. That this is a preſent The Admini- 
Deviſe folvend* in ſuturo, and the Words ſtrator of a 
among ft them apportions the Thing, and CHER - 
the Adminiſtrator of the dying Child ſhall e 5 gait 
have a Share, for it was a Deviſe in com- have a Share. 
mon; and Sir William Turner, Executor 
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of the Deviſor, was decreed to pay the 
Money. 11 October 1682. Sir William 
Turner's Caſe. : | | 
Legacy to The Father deviſes 407. to the Wife of 
the Wife of \ Home his Son (who is then married to 
2 N lizabeth) if ſhe ſurvive her Husband, and if 
ſurvived, and he have no Wife at the Time of his Death, 
if 7. dies then the 40 J. ſhould go to the Children of 
without a John. The Teſtator dies, the ſaid Eliza- 
— 1 eth dies, Fohn marries Anne and dies, 
the Wife dies, Anne ſues for the Legacy in Chancery, 
A. marries and decreed ; for the Father's Intent was 
another and conſtrued to be, that the 40 J. ſhould be as 
_ the laſt ſomething of a Proviſion for ſuch Wife as 
ke. — ſhould leave at the Time of his 
eath, and is not only appropriated to 
the Perſon of the firſt Wife, which was 
pretty evident from the laſt Words, and 
if be bave no Wife living, &c. The Lord 
Keeper ſaid, this was in Imitation of their 
Way, of making Jointures in the Weſt 
Country, where their Surrenders are often 
to the Husband for Life, with Remainder 
to her that ſhall be his Wife at the Time 
of his Death. Hil. 1684. 34, 35 Car. 

2. Hone and Hone. | 


Of Lafpſed Legacies. 


I. the Legatee die before the Legacy is 
due, the Legacy is extinguiſhed ; but 
in order to know when a Legacy is due, 

| we are to conſider whether the Legacy be 
fimple 


and Executor. 
fimple or conditional, or referred to a future 


Day! | 

When the Legacy is ſimple, the Day 
of the Death of the Teſtator is the Day 
when the Legacy begins to be due, there- 
fore if the Legatee dies before that Day 
the Legacy is void, and the Executors or 
Adminiſtrators of the Legatee cannot re- 
cover the ſame ; and ſo it is if the Le- 
gatee lives as long as the Teſtator, but 
does not ſurvive him, for they may both 
die at one Inſtant, as in a Storm at Sea 
they may be both drowned. together, or 
by the falling of a Houſe may be both 
killed at once; but if the Legatee over- 
live the Teſtator, even tho? it be but for a 
Moment, the Legacy is due, and may be 
recovered by the Executors or Admini- 
ſtrators of the Legatee. | 

When the Legacy is conditional, the 
Legacy is not due until the Condition be 
performed, and therefore if the Legatee 
die before the Condition is performed, 
the Legacy is extinguiſhed except in ſome 
few Caſes. F 

When the Legacy is referred to a fu- 
ture Day, we are to conſider whether the 
Day is intirely certain or intirely uncer- 
tain, or in ſome Reſpects certain, and in 
other Reſpects uncertain. of e 

If the Day is certain, the Legacy be- 
gins to be due from the Time of the 
Death of the 'Teſtator, although it be not 
payable until the Day limited; and there- 
fore in this Caſe if the Legatee dies 

Q 4 before 
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before the Day appointed for Payment of 
the Legacy, bis Executors or Adminiſtra- 
tors may recover it: As if A. bequeath to 


B. 100 J. at Chriſtmas 1743. and after 


dies, and after him B. dies, but before 
Chriſtmas 1743. The Executors or Ad- 
miniſtrators of B. at Chriſtmas 1743. may 
demand and recover the Legacy. 

- If the Day is utterly uncertain, and the 
Legatee dies in the mean Time, the Le- 


gacy is extinguiſhed, and the Executors 


or Adminiſtrators of the Legatee ſhall 
not have it: As if A. bequeath to B. 
100 J. when he ſhall be married, or to be 
paid when he ſhall be married ; here the 
Day is intirely uncertain; for it is neither 
certain' when B. ſhall be married, nor 
whether he ſhall be married at all; and 
if B. die before he is married, his Exe- 
cutors or Adminiſtrators ſhall not have 
the Legacy; neither is it material whether 
the Day be joined to the Suhſtance of the 
Legacy or to the Payment of it, as in 
the Example above, for in either Caſe the 
Legacy is gone. 3 
- If the Day be partly certain and partly 
uneertain, we are to conſider if the Un- 
certainty ariſes from the ones 
tber the Day ſhall happen ? 2. Or the 


Queſtion when it ſhall happen? 
- As to the CE whether the Day 
ſhall happen, which is thus: The Teſta- 
tor bequeaths 100 J. when his Son ſhall 
attain the Age of twenty-one Years, (for 
the Time when he ſhall attain that Age 
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js certain, but whether he ſhall live ſo 
long is uncertain) we are to diſtinguiſh 
whether the Day is joined to the Subftance 
of the Legacy or to the Payment. 


If it be joined to the Subſtance of the 


Legacy, and the Legatee dies before the 
Day, the Legacy is gone; as if 4. 
give B. 100 l. when he cometh to the 
Age of 21 Years, and B. dieth before, 
the Legacy will not go to his Executors 
or Adminiſtrators, except in certain Caſes, 
as where the Legacy is left to pious Uſes, 
or the Time tendeth to the Diſſolution 


of the Legacy, e. g. the Teſtator gives 
you 10 J. yearly until his Son attains the 


Age of twenty-one; if the Son dies in 
the mean Time, you ſhall have the Lega- 
cy of 101. yearly until ſuch Time as the 
Son ſhould ' have attained that Age if he 
had lived ; and laſtly, if it be the Will 
and Meaning of the Teſtator that the Le- 
gacy ſhould go to the Executors or Ad- 
miniſtrators of the Legatee : But if the 
Day be joined to the Payment of the Le- 


70052 the Executor or Adminiſtrator of tbe 
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egatee ſhall have the Legacy though tze 


Legatee die before the Day; as if A. 


bequeaths 100] to B. and wills that Nes 
ſhall be paid to B. when he attains the 
Age of twenty-one Years ; though. B. 


dies before he attains the Age of twenty- 


one Years, yet his Executors or Admini- 


ſtrators may recover the Legacy when 
the Time is expired that B. ſhould have 
attained that Age if he had lived. 
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As to the Queſtion when the Day ſhall 
happen, as it A. bequeath to B. 100 J. 
when the Executor of A. ſhall die, or 
to be paid when the Executor of A. ſhall 
die; here, though it is certain that he 
muſt die, (we muſt all die) but the Day 
when he ſhall die is uncertain, if B. die 
before the Executor of A. the Legacy is 
extinguiſhed : But if this Legacy after 
another's Death be duly conſidered, it is 
not uncertain as to- the Time when, but 
is alſo uncertain whether it ever ſhall hap- 
pen, becauſe it is uncertain whether the 
Legatee ſhall not die before the Exe- 
cutor. PETE 

Herein we have proceeded upon the 
Authority of the Civil Law; we ſhall ſee 
in the enſuing Caſes, how far the tempo- 
ral Law agrees with the Civil Law in 
this Matter, | 


Of the Legatee's dying in the Life- 
| time of the Tyftarer. 


The Creditor HE Teſtator by his Will reciting that 
deviſes the B. owed him 400 J. gave and be- 
Debt to the queathed the ſame to him, provided, 
— t out of it he paid ſeveral particular 
Sum to be Sums in the Will mentioned, to his Wife 
paid ou of it. and Children, and the Reſidue he freely 

de Debtor and abſolutely gave him, and required 
= in _ his Executor, immediately on his Death, 
— to deliver up the Security, and not to 
this to the meddle with the Debt, but to give ſuch 
Debtor is a | Releaſe 
lapſed Legacy, but the other Sums muſt be paid. 
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Releaſe as B. his Executors or Admini- 
ſtrators ſhould require. B. died in the 
Life-time of the Teſtator. It was held, 
that the Money directed to be paid to 
the Wife and Children, was well deviſed, 
but as to the Reſidue deviſed to the 
Debtor himſelf, it was a lapſed Legacy, 
he dying in the Life-time of the Teſtator; 
but it was admitted, that if the Teſtator what would 
had ſaid, I forgive ſuch a Debt, or that my have been a 
Executor ſhall not demand it, or ſhall god Deviſe 
releaſe it, that would have been a good in $5 Cale. 
Diſcharge of the Debt, though the Debt- 
or had died in the Life- time of the Te- 
ſtator. Elliot and Davenport, 2 Perun. 
521. 1 Will. 83. 4 ; 
One Micklethwaite having Ifſue two — deviſes 
Sons, Thomas and Foſeph, and alſo three hn Chan 
Daughters, made his Will, thereby giving 4. B. and C. 
1500 J. to his Son Fo/eph, and 1000 J. to and if any die 
each of his two Daughters, and directed, beſore 21 or 
that if any of his three younger Children — 
ſhould die before their Age of twenty Child ſo dy- 
one, or Marriage, then the Portion of him ing to go to 
or her ſo dying, ſhould go over to the the Survivor ; 
Survivors, and gave his real Eſtate to his _ 
eldeſt Son, chargeable with theſe Portions. in the Life- 
One of the Daughters died within Age, time of the 
and before Marriage; Joſeph the younger Tefator, this 
Son died alſo within Age and before Mar- 7 ns 
riage, in the Life-time of his Father the mall go over 
Teſtator : The Father lived to have ano- to the Sur- 
ther Son, whom he named Foſeph, and vivers. 
afterwards wrote a Codicil at the Bottom 
of his Will, by which he confirmed the 

Will, 
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Will, thereby taking Notice, that ſince 13 
the laſt it Had pleaſed God to give him E 
another Son, and gave a Legacy of 500/ 
a-piece to his Son Foſeph and his ſur- 
viving Daughter, over and above what he 
had given them by his ſaid Will. It was 
objected, that by the Death of Foſeph in 
the Life-time of the Teſtator his Father, 
the 1500 J. Portion given him became a 
lapſed Legacy. Lord Chancellor ſaid, 
| that it was improper to call this a lapſed 
1 Williams Legacy, but it was a Portion given over, 
96, 340. and ſhould take Effect; that the making 
the Codicil was a Republication of the 
Will, and did amount to a Subſtituting 
| the ſecond Foſeph in the Place of the 
firſt; as if the Teſtator had made his Will 
anew, and had wrote it over again, by 
which new Will the ſecond Fo/eph muſt 
take; that the fixed Intention of the 
Teſtator appeared to be, that Foſeph 
ſhould have more than the Daughter; 
whereas if the 1500 J. Legacy ſhould be 
taken to be a lapſed Legacy, then the 
ſurviving Daughter ſhould have twice as 
much as Foſeph. Hil. 1714. Perkins v. 
Micklethwaite, 1 Williams 274. | 
150007, de- The Teſtator A. deviſed 15000 J. a- 
viſed to four piece to the four Children of J. N by 
yy _ Aces Name; to the Sons to be paid at their 
— 17 le. of Ages of twenty-one Years, and to the 
them die be- Daughters at their Ages of - eighteen 


fore, ts the Years or Days of Marriage ; and in Caſe 
Survivors of | | | one 
them; if one 

dies in the Life- time of the Teſtator, his Part ſhall ſurvive, and 


not be a lapſed Legaey. 
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one or more of the ſaid Children ſhould 


happen to die before his, her or their 

reſpective Legacy or Legacies ſhould be- 

come due, then ſuch Legacy or Legacies 

ſhould go to the Survivor of them; and 

in Caſe three ſhould die, then the Sur- 

vivor ſhould take the Whole. If oneof  _ 

the Children die in the Life-time of the 

Teſtator, the Survivor ſhall take that 

Share, and it ſhall not be a lapſed Le- 

gacy. Miller and Warren, 2 Vern. 207. 

Ledeſbam and Hickman, 2 Vern. 611. nk 46th 
The Teſtator by his Will gave 50 J. to Legacy to 4. 

A. at twenty-one or Marriage, and $01. 8 

to B. at twenty-one or Marriage, and ,, his Brothers 

wills, that if any Legatee died before his and Siſters, 

Legacy was payable, the ſame ſhould go this is nor a 

to the Brothers and Siſters of ſuch Le- LINE 

| 5 * RE die be- 

gatee. A. died in the Life-time of the ſore che Teſa- 

. Teſtator. . It was held, that the Legacy tor. 

was not lapſed, but ſhould go to the Bro- 

thers and Siſters. Darrel and Moleſworth, 

2 Vern. 318. 2 Vern. 653, 144. 1 Pers. 

425. 2 Ch. Rep. 187. Northy and Bur- 

Vage, 1 Will. 340. Rep. Eq. 136. Prec. 

Ch. 470. trot 

The Teſtator deviſed to A. and B. the Deviſe to two 

two Daughters of, his. Brother C. to be of 59 + each 

paid them within a Year after the Death 1 i 

of his Wife, viz. 50 J. to A. and 50 J. to either died 

B. if they ſhall be both alive at the T.me before, the 

of Payment; but if either of them ſhall other to have 


die before, then the ſaid 100 J to the Sur- 3 


VIVOT fore the Te- 
7 ſtator, the 
Survivor ſha!l take the whole 100 J. 
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vivor of the two Daughters: One of the 
Daughters died in the Life-time of the 
Teſtator. It was held, that the ſurviving 
Daughter ſhould have the whole 100. 
_ 1691, Scolding and Green, Prec. 

C. 37. | 
One deviſes F. S. inter al. bequeathed the Surplus 
N of his perſonal Eſtate unto four Perſons, 
an  _©qually to be divided between them Share 
— gr; and Share alike, and made A. B. his Exe- 
leaves J. $. tor in Truſt. One of the four reſiduary 
Executor in Legatees died in the Life of the Teſtator, 
= 2 after which the Teſtator died; and the 
dies in the Queſtion being, to whom the fourth Part 
Life-time of deviſed to the reſiduary Legatee (who 
the Teſtator, died in the Life of the Teſtator) belonged? 
his Share ſhall The Lord Chancellor, after Time taken 
3 —_— to conſider of it, delivered his Opinion, 
of Diſtribu- That the Teſtator having deviſed his Re- 
tion. ſiduum in Fourths, and one of the reſi- 
duary Legatees dying in his Life-time, 
the Deviſe of that Fourth Part became 
void, and was as ſo much of the Teſtator's 
Eſtate undiſpoſed of by the Will; that 
1 Milian, it could not go to the ſurviving Legatees, 
. | becauſe each of them had but a fourth 
Part deviſed to him in common, and the 
Death of the fourth reſiduary Legatee 
could not avail them as it would have 
- done had they been all Joint-Tenants, 
for then the Share of the Legatee dying 
in the Life-time of the Teſtator, would 
have gone to the Survivors ; but here the 
Refiduum being deviſed in common, it 
was the ſame as if the fourth Part had 
4 ; been 
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been deviſed to each of the four, which 

could not be increaſed by the Death of 

any of them: This Share ſhall not go to 
the Executor, he being but a bare Exe- 
cutor in Truſt, and conſequently it be- 

longs to the Teſtator's next of Kin accord- 
ing to the Statute of Diſtribution ; and 

as to this, the Executor is a Truſtee for 

ſuch next of Kin. Trin. 1721. Bagwell 

v. Dry, 1 Williams Joo. 

One deviſed the Reſidue of his perſonal One deviſes 
Eſtate to fix Perſons, to each of them a the Surplus of 
ſixth Part, and made them Executors 11 
but one of theſe Executors and reſiduary — | 
Legatees, died in the Life-time of the each a fixth 
TR: | Lord Chancellor: This is pn 2 of 
apſed Legacy as to one Sixth, and undiſ- wem dies in 
poſed of Ly ite Will, the reſiduary Le- 8 
gatees being Tenants in common, and not is a lapſed 
Joint-Tenants; and therefore the Lega- Legacy as to 
cy ſhall not ſurvive, but go to the Teſta. one Sixth. 
tor's next of Kin, according to the Statute - 
of Diſtributions. Note; this Caſe 29 Au- 
guſt 1134. was cited before Lord Talbot, 
who ſaid it was plainly right; for that 
none of the other reſiduary Legatees could 
have any more than a fixth Part each ; 
ſo that the ſixth Part of the reſiduary 
Legatee who died in the Life of the Te- 
ſtator, muſt go as undiſpoſed of to the 
next of Kin; but if any Legatee where 
there is a joint Deviſe, dies in the Life of 
the Teſtator, it ſhall go to the ſurviving 
Legatees, which could not be in the pre- 
ſent Caſe, for as much as each reſiduary 

| Legatee 


240 Teftaments, Laſt Wills, 


Legatee was to have no more than a ſixth 
Part. Mich. 1128. Page verſus Page, 2 
Williams 489. AP | 
300 J. deviſed H. made her Will, and deviſed as fol- 
to R. willing Jows ; I give to R. H. 300 l. 100 J. Part 
— defiring whereof e owes me on Bond, which 1 
=. 47 4 intend to give to & H. his Daughter, but 
Death, oo my Will and Deſire is, that he ſhall give 
ſooner, if Oc- the 300 J. to his Daughter S. H. at the 
2 Fr Time of his Death, or ſooner if there be 
3:2 he Occaſion, for her better Advancement and 
Life time of Preferment. R. II. died in Jreland, and 
Teſtatrix, this about eight Days afterwards the Teſta- 
* i 9-4 trix died in England, afterwards &. H. died 
| 7 at the Age of Sixteen, and unmarried, 
It was decreed, that the Words I deſire, 
or I will, amount to an expreſs Deviſe, 
and that the 1001. Bond ſhould be aſſigned 
to the Adminiſtrator of S. H. and the 
200 J. paid him with Intereſt from the 
Time of exhibiting the Bill; although it 
was inſiſted upon, that a Benefit was de- 
ſigned to R. H. and that he was not a 
bare Truſtee, but ,was to have the Intereſt 
of the Money for his Life, unleſs the 
Daughter had Occaſion for it before his 
Death, which ſhe had not. Earles and 

England, 2 Vern. 466, 467. BY Pos 
350 l deviſed The Teſtator deviſed 350 L. to his 
> alia  ConNiſter, upon Condition that ſhe, at or be- 
before her fore her Death, ſhould give 200 J. thereof 
Death to give to her Children. The Siſter died in the 
200 J. of it to Life-time of the Teſtator. It was held, 


15 in the that the whole 350 J. was a lapſed Lega- 


Life time of _ a Cy; 
the Teſtator, this a lapſed Legacy. 
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cy ; for it being a Deviſe of Money, the 
abſolute Property veſted in the firſt De- 
viſee. Birkbead and Coward, 2 Vern. 116. 

The Teſtator deviſed an Eſtate to his A Feme Co- 
Wife for her Life, and after to his Niece vert having 
and her Heirs, upon Condition, and to dt not 
the Intent, that ſhe pay 400 J. to ſuch Husband 2 
Perſon as his Wife, by her Will in Wri- Power of diſ- 
ting, or any other Writing ſhould direct poſing ofgoo/. 
and appoint : The Teſtator after dies, the b Will ”_ 
Wife marries a ſecond Husband, and then rr prey ir way 
makes a Will in Writing, and thereby re- fon, who af- 
citing the Power by the Will of her for- terwards died 
mer Husband, appoints the 400 J. to be in her Lite- 
paid ro her Husband, his Executors or — 
Adminiſtrators, and that out of it he tives ſhall 
ſhould pay 100 J. to B. 50 J. to C. and have the Mos 
50 J. to D. and makes her Husband her ve. 
Executor, who ſubſcribed his Approbati- 
on of it: Afterwards the Husband died, 
and made the Wife Executrix and reſi- 
duary Legatee; then B. and C. died in- 
teſtate, and afterwards the Wife died. 

The Defendant took out Adminiſtration 
to her with the Will annexed, and like- 
wiſe Adminiſtration to B. and C. The 
Queſtion was, whether this Appointment 
being made by Will, and the Appointee 
dying before the Appointer, this ſhould 
be in the Nature of a Legacy, and con- 
ſequently void. It was held, that if this 
was a Thing purely teſtamentary, it would 
plainly be a lapled Legacy; but in this 
Caſe the 400 J. was not in its Nature 
teſtamentary, but they take as Nominees, 

R and 
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and it is but the Execution of a Truſt; and 


the Money was decreed accordingly, 
Mich. 1700. Burnet and Helgrave. 


Of the Legatees dying before the Time 


the Legacies are appointed to be 
paid, &c. 


HE Rule and Diſtinction in theſe 

Caſes is agreeable to the Civil Law, 
which is, that if a Legacy be deviſed to 
one generally, to be paid or payable at 
the Age of twenty-one, or any other 
Age, and the Legatee dies. before that 
Ape, yet this is ſuch an Intereſt veſted in 
the Legatee, that his Executor or Admi- 
niſtrator may ſue for and recover it ; for 
it is debitum in præſenti, though ſolvendum 
in futuro, the Time being annexed to the 


Payment, and not to the Legacy itſelf ; 


ſo if the Legacy is made to carry Intereſt, 
though the Words to be paid, or payable be 
omitted, it ſhall be an Intereſt veſted ; 
but if a Legacy be deviſed to one at 
twenty-one, or if, or when he ſhall attain 
the Age of twenty-one, and the Legatee 
dies before he attains that Age, the Le- 
gacy is lapſed. Dier 59. 1 Leon. 17). 


- Office of Executors 347. Swinb. Part 4 


$. 17. vide 2 Vern. 416. Where Wright 
Lord Keeper was of Opinion, that there 
was no Foundation for this Diſtinction, 
and that the Teſtator's Intention was 


equal in both Caſes; but that was in a 
= Cale 


we * 3 * „ 
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Caſe where the Legacy was to ariſe out 
of a real Eſtate, which by better Autho- 
rities ſnall not go to the Repreſentative 
of the 2 but ſhall ſink in the In- 
heritance for the Benefit of the Heir, as 
much as if it was a Portion provided by 


a Marriage- Settlement. de 2 Vern. 99. 


617, 508. and 2 Vent. 366. But when 
the Legacy is to be paid out of a per- 
ſonal Eſtate, the above Diſtinction has 
been allowed of; and .Cowper Lord Chan- 
cellor ſaid, that though it was at firſt in- 
troduced upon very ſlender Reaſons, and 
probably upon no other but from a cone 
ſtant Willingneſs in the Civil Eaw to 
ſtretch in Favour of a particular Legatee 
againſt the Reſiduary Legatee, who went 
away with the whole Surplus of the pere 


{onal Eſtate ; yet as Chancery has now a 


concurrent Juriſdiction with the Spiritual 
Court in Matters of this Nature, he 
thought it highly reaſonable that there 
ſhould be a Conformity in their Reſolu- 
tions, that the Subject might have the 
ſame Meaſure of Juſtice in which Court 
ſoever he ſued. | 
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A Man deviſed to his Daughter 500 J. 300 J. deviſed 
towards her Marriage. In this Caſe it to the Daugh- 
was the Opinion of the Court, that if ſhe tr towards 


die before Marriage her Executors ſhall 


her Marriage 
it the die be- 


have it : but if the W ords had been, to fore ſhe be 
be paid at the Day of her Marriage, or married, her 


at the Ape of twenty-one Years, and ſhe 


died before both, it had been a lapſed 
Legacy, Lord Latimer's Caſe, Dier 59. 
R 2 Codoſpb. 


Executors 
ſhall have jt 
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Godolph. Orph. Legacy, Part 3. c. 17. h. 
11. 
Aliter if de- It was agreed by the Court, that if a 
viſed to her Man deviſe to his Daughter 100 J. when 
when ſhe ſhall ſhe ſhall be married, or to his Son when 
be married. pie ſhall be of full Age, and they die be- 
fore the Time appointed, and make Exe- 
cutors, their Exccutors ſhall not have it; 
but it is otherwiſe if the Deviſe was to 
them to be paid at their full Ages, and 
they die before that Time and make Exe- 
cutors, their Executors ſhall have it. 
Godol. Orph. Leg. Part 3. c. 17. f. 12. 
Deviſe to me If Money be bequeathed to one at his 
at 21, and he Age of twenty-one Years, and he dies 
— pon „ before that Age, the Legacy is lapſed, 
lapſed. 2 Ch. Ca. 155. 2 Salk. 415. 
1 But if Money be bequeathed to one at 
iter if to be 
paid wich In- the Age of twenty-one Years, or Day of 
tereſt. Marriage, to be paid to him with Intereſt, 
and he dies before either, the Money ſhall 
go to his Executors. Lampen and Clow- 
berry, 2 Ch. Ca. 155. 2 Vent. 342. 2 Salk. 
415. 2 Vern. 673z. | 
Portion with If a Portion is deviſed to a Child with 
Intereſt de- Intereſt, but not to be paid or payable 
viſed to 4. until the Child attain twenty-one Years, 
ee 21 or was married, and the Child dies under 
. dies before, A 242 jon ſhall 
the Legac ge and unmarried ; yer the Portion ſha 
not lapſed. go to the Adminiſtrator of the Infant. Col 
lius and Metcalf, 1 Vern. 462. The Te- 
ſtator deviſed 50 1. to F. S. when of the 
Age of ſixteen Years, and Intereſt in the 
mean Time to be paid Quarterly ; this is 
a Legacy veſted becauſe it carries Intereſt. 
Hapleton 
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Stapleton and Cheele, 2 Vern. 613. Rep. 
Eg. 16. Prec. Ch. 217. 

The Teſtator deviſed 300 J. to his Deviſes 300 /. 
—— to be paid by his Executor to to his Daugh- 
four Truſtees, named by him in the Will ter io be em- 
to be employed, at Intereſt for her; pro- — = 
vided, if, ſhe died without Ifſue before gie dies with- 
twenty-one, then he gives the Legacy to out Iſſue be- 
another: Cur', The Condition is void, and fore 21. de- 
the Legacy abſolute ; but it was taken 1 
for granted, that if he had given it to Iegacy to the 
her when ſhe attains her Age of twenty- Daughter. 
one Years, there if ſhe die before, it is 
lapſed. 26 June 1685. Diſney and Dog- 

ef. 

The Teſtator deviſes Lands to Truſtees Deviſes Mo- 
do be ſold, and directs them to pay 100 J. ney to be paid 
to his Daughter at her Age o twenty 2 his * 
one or Marriage, which ſhould firſt hap- Marriage; 
pen ; ſhe dies before either, and her Ad- this a veſted 
miniſtrator brings a Bill for the Legacy; Legacy, tho 
the Defendant demurs, ſuppoſing the Le- _—_ 2 
gacy never veſted in the Infant, for that 
it was not due till twenty-one or Mar- 
riage, and was the ſame as if the Teſta- 
tor had given her the Legacy when ſhe 
ſhould attain her Age, &c. but the De- 
murrer was over-ruled, for the Lord 
Chancellor took this to be the ſame as if 
the Teſtator had given it her to be paid 
at her full Age or Marriage, 15 July 


1699. Philips and Philips. 


R 3 Sir 
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A Legacy out Sir Thomas Doleman by Will gave a Lega. 
A PR. cy of 5001. to his Nephew Lewis Doleman, 
0 * ©: pay able at his Age of 25, and deviſed his 
at 21. if he real Eſtate to Truſtees in Fee, chargeable 
dies before 21, with the Payment of his Debts, Legacies, 
1 Sc. The Teſtator died, and afterwards 
"ge Footy ir Lewis Doleman died an Infant about ſix- 
the Legacy is teen Years old : The Lord Chancellor 
charged upon ſaid, that where the perſonal Eſtate was 
A — Eſtate. not ſufficient, and the real Eſtate in 
1 Failure thereof was made liable to an- 
276, ſwer the Legacies in Caſe of the 
Legatee's dying before the Legacy be- 
came due, the Charge upon the Land de- 
| termined z that it ſeemed but a very 
ſlight and ſuperficial Diverſity between a 
Legacy piven at twenty-one, and payable 
at twenty-one ; and though it had been 
eſtabliſhed in the Spiritual Court as to Le- 
gacies given out of perſonal Eſtates, it 
did not deſerve to be countenanced where 
the Legacy is charged upon Land, and the 
Infant dies before twenty-one, or before 
the Time when the Legacy is made pay- 
able ; wherefore he thought that the Le- 
gacy, as to ſo much thereof as was pay- 
able out of the Land, muſt fink. Trin. 
1731. Chandos and Talbot, 2 Williams 

(601. 
Deviſe of wi, Teſtator deviſed in theſe Words, 
106/. to 4.,;3. I give 100 J. a- piece to the two Chil- 


ten Years 9 dren of J. & at the End of ten Years af. 
Death; 4. ter my Deceaſe : The Children died with- 


lies before the in the ten Years : It was held, that this 


End of th . 
Ye che Le. was a lapſed Legacy, and that it was 


Dc is gone. 
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in all Caſes where the Time is annexed 
to the Legacy itſelf, and not to the Pay- 
ment; though it was objected that this 
differed from the Caſe where a Man de- 
viſes 100 J. to J. &. at his Age of twen- 
ty- one, becauſe it is a Contingency whe- 
ther he ſhall attain to that Age, but the 
Expiration of the ten Years is inevitable. 
Snell and Dee, 2 Salk. 415. Vide Swinb. 
Part 4. F. 17. Fig. 6. Part J. G. 23. Fig. 9. 

A. gives Jo J. to the Children of her e 
Daughter, and wills it to be paid amongſt to 4. to 
8 at the Deceaſe of bo DEI 2 
and that the Daughter ſhould have the 4 dies beſore 
Intereſt during her Life, and dies; the B. the Admi- 
Daughter has three Children at the De- niſtrator of 4. 
ceaſe of A. one of the Children dies, and _ 1 
then the Daughter dies: The Lord Chan- 
cellor held, that it was a preſent Deviſe 
ſolvend. in futuro, and the Words amongſt 
them apportions the Thing, and the Ad- 
miniſtrator of the deceaſed Child ſhall have 
a Share. 11 October 1682, Sir Milian 


Turner's Caſe. 


here a Legacy di reffed to be raiſed 
out of Lands, ſhall fink into the 


Inheritance. 


HE Teſtator deviſed 100 l. to his d padde 


Daughter for her Portion chargeable ont of a real 


* 


upon a real Eſtate, and payable at twen- Eſtate at 21. 


ty-one, and the Daughter died before if the Deviſee 
R 4 twenty- I 
ü gacy 


fink in the Land. 
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twenty-one, the Portion ſhall ſink in the 
Land ; but it is otherwiſe if no Time 
had been limited for the Payment of the 
Portion, for in that Caſe it goes to the 
Executor of the Daughter, and there is 
no Difference whether the Portion is ſe- 
cured by Settlement or by Will, if to be 
raiſed out of a real Eſtate and the Part 
dies before it is payable. Smith and Smith, 
2 Vern. 92. 2 Vern. 416. 

The Teſtator by Will charged his Lands 
with 6000 J. for the Child his Wife was 
then enſient with, if it proved a Daugh- 
ter, with a Clauſe of Entry for Non-pay- 
ment ; a Daughter is born, who dies : 
It was decreed that the 600017. ſhould not 

be raiſed for the Benefit of her Admini- 
ſtrator. Norfolk and Gifford, 2 Vern. 208. 

Aliter if the The Teſtator deviſed Lands to be ſold 

Child dies af- for Payment of Portions to younger 

Fra ae Children, and one of the Children dies 

ble. Pt after the Portion was payable, tho? be- 
_ fore the Lands fold. Ir was held, that it 
being an Intereſt veſted, his Adminiſtra- 
tor ſhould have it. Bartholomew and Me- 
redith, 1 Vern. 276. Vide 2 Vern. 508. 2 

Vern. 12. | 

The Teſtator by Will gave 500 J. to 
his Daughter, to be paid by his Execu- 
tors at the Age of twenty-one out of his 
perſonal Eſtate and the Rents of his real ; 
and if not raiſed by that Time, the Exe- 
cutors to ſtand ſeiſcd, and take the Rents 
till 500 J. is raiſed, and after Payment 
gives the Land to his Son; the Davgh- 

| ter 
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ter marries at Eighteen, and dies under 
Twenty- one, leaving Iſſue a Daughter; 
the Husband takes Adminiſtration. It 
was held that the Portion ſhould be raiſed, 
and that by a Sale, though the Land 
would produce little more than the 500 J. 

ackſon and Farrand, 2 Vern. 424. 

Charles Withers the Teſtator deviſed, Additional 
inter alia, as follows, viz. I give and be- Portion do- 
queath unto my Daughter Mary at her Age — 2 
of twenty-one, or Day of Marriage, which — 1 
ſhall firſt happen, the Sum of 25001. and if payable at 
my Son Charles ſhall die without Iſſue Male 21 or Mar- 
of his Body then living, or which may af- Gt 00 8 
terwards be born, then my ſaid Daughter { — "gf 

ſhall have and receive at her Age of twenty- ther's dying 
one, or Day of Marriage, which ſhall firſt without Iſſue 
happen, the farther Sum of 3500 l. over and Male: She 
above the ſaid Sum of 25001. but in Caſe — f 
the Contingency of my Son's dying may not but . 
happen before the ſaid Age of my Daughter Contingency 
or her Day of Marriage, then ſhe ſhall re- happens, the 
ceive and be paid the ſaid Sum of 35001. 22 
whenever it might afterwards happen : Then her Repreſen- 
he deviſes his real Eſtate to his Son in tative, 
Tail, Remainder to his Brother in Fee ; 
and then ſays, that the ſaid Lands and 
Premiſſes ſhall be liable to and chargeable 
with the Payment of the ſaid Sum of 35001. 
whenever it ſhall become due and payable : 

And directs, that in Caſe of the Failure of 

Iſſue of his Son, bis Daughter, her Heirs 

or Aſſigns, ſhould join in a Surrender of 

ſome Copyhold Lands to the Uſe of his 

Brother, otherwiſe the I egacy of 35007. 
| 4 ,- + 
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to be void. The Daughter married, 
having attained her Age of twenty-one, 
and died in the Life-time of her Brother, 
leaving the Plaintiff ber Husband, who 
took out Adminiſtration to her, and then 
her Brother died without Iſſue Male: 
For the Defendant it was inſiſted, that 
the Daughter dying before the Contin- 
gency happened, the Money ought not to 
be raiſed for the Benefit of the Husband, 
but ſhould ſink into the Inheritance for the 
Benefit of the Remainder Man; and that 
by the Words, which may afterwards be 
born, this Legacy is to take Effect after 
a general Failure of Iſſue, and conſe- 
quently too remote. The Plaintiff inſiſt- 
ed, that a Contingency before it hap- 
pened might well veſt in the Party, and 


_ conſequently be tranſmiſſible to the Re- 


preſentative, and relied on 2 Vern. 348. 
Lord Chancellor : As to the Queſtion whe- 


ther the Words which may afterwards be 


Born do not make this a void Bequeſt as 
being too remote, had it been after a 
general Failure of Iſſue, it would not 
have been good, becauſe it would then 
have kept in Suſpence too long ; but here, 
take it in the moſt general Senſe, the 
Contingency muſt ariſe within nine Months 
after the Brother's Death ; ſo that Ob- 
jection is intirely removed: Three Things 
were by the Will neceſſary to intitle the 


_ Plaintiff's Wife to this Legacy, Death of 


her Brother without Iſſue Male, Mar- 
| | | riage, 
3 | 


and Executor: 
riage, or attaining her Age of twenty- 
2 all three have — The os 
Thing to be conſidered is her Death, 


upon which the Whole muſt turn: It has 


been ſaid, that where Portions in Caſes 
of this Nature are chargeable upon Land, 


they ſhall fink for the Benefit of the Heir ; 


the leading Caſe is that of Lady Pawlet 


and Lord Pawlett, 1 Vern. 204, 321. the 
Reaſon is, that if Portions are given to 


be paid at Eighteen or Marriage, and 


the _ dies before that Time, the Oc- 


caſion 
ment, ceaſes; and therefore the Reaſon 
of giving it qualifies the Grant itſelf. In 


the Caſe of Broome verſus Berkley, the 


Lord Trevor delivered his Opinion in the 


Houſe of Lords, that in ſuch Caſes as 
this where the Portion is contingent, and the 


Child marries and then dies, the Repreſen- 


tative ſhall have it. In Caſes where the 


Child dies ſo young that the Portion 


could never be wanted, the Court will 
not decree it to be raiſed, becauſe there 
is no Occaſion for it. 2 Vers. 439. and 


Tournay verſus Tournay ; but there is no 


Precedent where the Court has dealt ſo 
hardly with a Child, who dies after Mar- 
riage, as to take that away which was 
intended for its Proviſion : This, tho? a 
future Intereſt, is an Intereſt, tho' not ſo 
good as one in Poſſeſſion; it is and may 
be a Conſideration of Marriage: After 
twenty-one ſhe might have releaſed it, 


and therefore I don't ſee why it ſhould = 


of raiſing it, viz. the Advance-. 
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be tranſmiſſible to the Repreſentative; 
2 Vern. 347. is an expreſs Authority; 
the Caſe of Bulkley verſus Staniake is the 
ſame, 2 Vern. 758, 766. The Caſe of 
Snell verſus Dee, Salk. 415. weighs but 
little with me; firſt, I don't think it well 
reported; ſecondly, the Reaſon ſeems 
idle. This, although to be raiſed out of 
Lands, cannot receive a different Con- 
ſtruction from other Caſes ; it remains 
Money ſtil! : Although ſhe has not lived 
to receive it, the Contingencies having 
happened, it muſt go to her Husband, 
who is her Repreſentative, and may well 
be ſuppoſed to have married in Contem- 
plation of this additional Fortune, though 
depending on a Contingency. Trin. 1735. 

King verſus Withers, Forrefter 111. 16 
March 1135. This Decree was affirmed 
in the Houſe of Lords, | 


Of ſpecific Legacies, abating, refund- 
ing, &c. 


Where foes G PE CIE IC Legatees are to contri- 
— cugy 8 bute towards Payment of Debts, but 


ſhall not con- not to other Legacies if the Eſtate fall 
ene. ſhort. It was objected, where Legacies 
are given to A. B. and C. to be raiſed 

out of the Profits of the perſonal Eſtate, 

| and out of the Profits of a Leaſe, the 
Where a Le- Legacy to A. to be firſt paid : The 
han. Words 70 be firſt paid, are only in ſues 
0 


e in Pro- 
portion, tho 
directed to be firſt paid. 
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of Time, and not that A. ſhall be intirely 

paid if there be not alſo ſufficient for the 

Satisfaction of the other Legacies; and 

that it had been ruled, that where the 

Monies have been limited to be raiſed 

and paid to younger Children, and the 

Elder to be preferred in Payment before 

the Younger, yet if by Computation it be 

found that it will not hold out to pay 

all, they ſhall all abate proportionably; 

to which Opinion the Lord Keeper in- 

clined, but he ſaid, if the Eſtate, after 

ſome were paid, became deficient by the 

Fraud or ill Management of the Truſtees, 

where it was ſufficient at the firſt, there 

the Legatees that are firſt paid ſhall not 

refund. Theſe Queſtions fell out upon 

the Will of Sir William Throgmorton, Hil. 

1682. 34, 35 Car. 2. Vide Tilſley and 

Throgmorton, 2 Ch. Ca. 132. Brown and 

Allen, 1 Vern. 31. 2 Ch. Rep, 138. | 
Robert Rowland 23 February 1734. made The Teſtator 

his Will, and declared in the introductory deviſes to 4. 

Part, that he diſpoſed of his Eſtate in 38 

the Manner following; then gives ſome 284 © f. 

real and perſonal Legacies to his Nephew 5000 L. Sourh- 

Robert Snablin; afterwards gives to his Sea Stock, the 

Niece Anne Snablin 5000 J. in the Old CU _ 

Annuity Stock of the South-Sea Company, 2 

and then ſays, Item, I give to my Couſin Stock, each 

Robert Purſe 5000 . in the Old Annuity ſhall have 

Stock of the South-Sea Company; makes 2888 

Robert Snablin reſiduary Legatee, and Ro- mage good to 

bert Purſe ſole Executor. At the Time. of them out or 

making the Will, and likewiſe at the the perſonal 

p Death Efate. 
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Death of the Teſtator, he was poſſeſſed 
only of one Sum of 5000 J. Old South- 
Sea Annuity Stock, but his perſonal Eſtate 
was more than ſufficient to pay all his 


Specific and other Legacies ; The Maſter 
of the Rolls thought that only ene 50001. 


South-Sea Annuity Stock paſſed by the 
Will, and decreed, that it ſhould be di- 
vided between the Legatees Anne Snablin 
(fince married to Charles Townſhend, Eſq;) 
and Robert Purſe. The Parties appealing 
from this Decree, the Lord Chancellor 
ſaid, that as to the Intention of the Te. 


ſtator, he has by plain Words given 50001, 


Stock to Anne Snablin, and therefore it 
cannot be denied but he intended to give 
it to her; how then can it be diſputed 
afterwards that he did not mean the ſame 
Thing by the ſame Words? As to the 
Argument, that the Teſtator either miſtook 
the Quantity of Stock he had, or forgor 


he had diſpoſed of it at the Time of 


making the latter Deviſe : A Miſtake is 
never to be preſumed; if a rational con- 
fiſtent Meaning can be found; here it is 


Improbable, almoſt impoſſible, he could 
miſtake ; neither is the Teſtator to be 


charged with Forgetfulneſs, unleſs from 
Neceſſity ; here the latter Legacy follows 
ſo cloſe, it is hardly poſſible the Teſtator 
could forget the firſt Legacy: A Man 
capable of making a Will, as I muſt take 


the Teftator to be, his Will having been 


ed, cannot be preſumed ſo ſoon to 
forget himſelf ; As to the Argument, that 


the 


and Executors. 


the Teſtator intended to give the ſame 


Thing between both, this is inconſiſtent 
with the other Way of arguing: Every 
Word in a Will ſhall have Effect if it can 
be obtained: The Teſtator has not in 
either Clauſe deſcribed the South-Sea An- 
nuity by the Words my South-Sea An- 


nuities: If a Man bequeaths bis Watch 


or Diamond Ring, and has no ſuch Thing, 
the Legacy will be void ; but if he be- 
queaths a Watch or Diamond Rin 

the Legacy will be due, and have its Et- 
fect, although he had neither Watch nor 


Diamond Ring : If it had appeared the 


Teſtator intended to give theſe Lega- 
cies only out of the particular Quantity 
of Stock he had, the Objection had been 
good; but the Legacies may take Effect 
as an Injunction to the Executor to pur- 
chaſe Stocks, ſo far as they are not to be 


found in Specie amongſt his Aſſets. The, 


Digeſt Book 3 3d, the Digeſt Legacies Tit. 
2. F. 3. Domat's Civil Law, fo. 159. Swinb. 


P. J. C. 24. fo. 293. P. 3. H. 6. fo. 95. P. J. 


g. 5. P. 247. As to Stocks, they are a 
new Kind of Property; Stock is change- 
able and fluctuating, and as eaſy to be 
bought in the Market as a Watch or a 
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Ring. There are two Kinds of Specific Specific Le- 
Legacies, the firſt is a Gift of a particu- . what it 


lar individual Chattel or Thing ſpecifical- 


ly deſcribed, and diſtinguiſhed from all 
other Things of the ſame Kind ; the 
other is where ſome Goods of a particu- 
lar Kind or Species are given which the 

| Executor 
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Executor may deliver, as a Horſe, or an 
Ox, Cc. The firſt, where a particular 
Thing diſtinguiſhed from all other Things 
of the ſame Species is given, is what is 
molt commonly meant by the Term Spe- 
cific Legacy, but is more properly an in- 
dividual Legacy : If ſuch a Gift as this is 
made, and not found, the Legacy fails; 
or if given to A. and B. they muſt take it 
between them. To affirm the Gift of 


5000 J. Old South- Sea Annuity Stock, is a 


ſpecific Legacy, in this Senſe, is begging 
the Queſtion ; from the penning of the 
Will and rhe apparent Intention of the 
Teſtator, this Gift is not confined to the 
ſame individual Sum which the Teſtator 
had by him, conſequently cannot be a 
ſpecific Legacy in that Senſe. The other 
Sort of ſpecific Legacy is that, where 
Goods of a particular Kind of Species 
js given which the Executor may pay or 


; ſatisfy by giving the like Quantity: So 


far as a' Legacy thus deſcribed can be a 
ſpecific Legacy, I admit the preſent is 
ſuch ; it is a Legacy conſiſting in Quan- 
tity, Meaſure, or Value only. In the 
Cate of Partridge and Partridge in this 


Court 27 November 1736. it was deter- 


mined Legacies of Quantity of Stock are 
not to be taken as ſpecific Legacies: In 
that Caſe the Teſtator by his Will gave 
1000 J. South-Sea Stock to his Wife, 
with Power to diſpoſe thereof amongſt his 


Children as ſhe ſhould think fit: At the 


Time of making the Will the Teſtator 
I had 
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had 18007. Stock, he afterwards ſold 
160 J. and after that purchaſed as much 
Stock as made the Remainder 1600 J. 
Stock: Upon this a Queſtion aroſe, whe+ 
ther the ſelling 1600 J. out of the 1800 J. 
was not an Ademption of the Legacy? 
And it was reſolved, if a Man poſſeſſed 
of Stock bequeaths it, and after ſells, and 
after purchaſes it again, the Deviſe is 
good ; but if at the Time of the Will 
made he had no Stock, this would be a Di- 
rection to the Executor to purchaſe ſo much 
Stock: The latter Part of this Opinion 
is an Authority in Point; if the Teſtator 
in this Caſe had had no Sourb-Sea Annui- 
ties at all, the Executor would have been 
obliged to purchaſe : I do not declare in 
all Caſes of Bequeſts of Stocks, that they 
are to be conſidered as pecuniary Lega- 
cies; no, they are always to be under- 
ſtood according to the particular Cir- 
cumſtances of the Caſe ; for this Reaſon 
I agree with the Caſe of Aſhton and Aſb- 
ton, determined by Lord Talbot in this 
Court; there the Teſtator gave to Tru- 
ſtees 6000 J. South-Sea Annuities on Truſt 
that they ſhould ſell and diſpoſe of the 
ſame as ſoon as conveniently could be 
after his Deceaſe, and apply all the Mo- 
ney in the Purchaſe of Lands to be ſet- 
tled according to the Directions of his 
Will : At the Time of making the Will 
he had but 5300 J. South-Sea Annuities ; 
and it was decreed, that the Legacy 
ſhould rot be made up 6000]. Here was 
3 A 
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a plain Intention to give only what he 
had; this was ſuch a Miſapprehenſion as 
a Man might naturally fall into; the 
Truſt likewiſe went a great Way in the 
Conſideration of that Caſe which was to 
ſell and diſpoſe of the Stock as ſoon as 
could be after the Teſtator's Deceaſe; 


for the Teſtator could not deſign the Mo- 


ney ſhould be laid out in Stock in order 
immediately to be turned into Money a- 
gain: Wherefore let the ſaid Robert 
Purſe aſſign to the ſaid Charles Townſhend 
and Anne his Wife one Moiety of the 
ſaid 5000 J. Old South. Sea Annuities, and 
pay them a Moiety of all Dividends ſince 
the Teſtator's Death, and retain the Moiety 
of the ſaid Annuities and Dividends unto 
his own Uſe, and lay out a ſufficient 
Part of the 'Teſtator's. perſonal Eſtate in 
the Purchaſe of 5000 J. Old Sonth-Sea 
Annuities, and let one Moiety thereof 
be transferred to the ſaid Charles Townſ- 
end and Anne his Wife, and the other 
Moiety be retained by Robert Purſe ; and 
let the Maſter compute how much the 
Dividends of 5000 J. Old South-Sea An- 
uuities, from the End of one Year after 
the Teſtator's Death, would have amount- 
ed unto, and let one Moiety thereof be 
paid to the ſaid Charles Townſend and 
Anne his Wife, and the other Moiety be 
retained by the ſaid Robert Purſe out of 
the Teſtator's perſonal Eſtate, Purſe 
and Snablin. Fel 
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The Teſtator by Will deviſed to his A ſpecific Lo- 
Wife all his perſonal Eſtate at a Place faz Tall not 
called &. and deviſed ſeveral Legacies, vith a 
to other Perſons ; the Aſſets prove defi- pecuniary ane 
cient to ſatisfy thoſe Legacies. It was on a Deficien- 
held, that the Legacy to the Wife being © of Aſſets, 
a ſpecific Legacy, ſhould take Place. 
Sayer and Sayer, 2 Vern. 688. A ſpecific 
Legacy ſhall not abate in Proportion with 
a pecuniary Legacy. 1 Vern. 31. 2 Vern. 
111. 2 Ch. Ca. 25, 171. 2 Salk. 416. 
Nelſ. Ch. Rep. 303. 52 
A. by Will deviſes 3400 J. to be laid 
out by his Executors in the Purchaſe of 
Exchequer Annuities, to be enjoyed by 
his Wife for Life, ſhe releaſing ber Dower, 
and then to go equally to his two Daugh- 
ters, bequeaths 100 J. a-piece to his two 
Daughters and dies, leaving little more 
than would pay the 3400 J. Money to 
be laid out in Annuities or Land, is looked 
upon in Equity as an Annuity or Land, 
and therefore a ſpecific Legacy and to be 
preferred before a pecuniary Legacy, which 
if there be not ſufficient Aſſets muſt be 
loſt. Trin. 1710. Burridge and Bradyl, 
1 Williams 127. 
The Teſtator having 4000 J. owing to Deviſe f 
_— a _ taken in — —— of 4000 £ 2 
ruſtees, deviſed it to his Daughter, on 2 Bond, à 
and deviſed a Leaſe he had of a Farm 0 Ponte. age 
R. D. and made his Daughter reſiduary 5 
Legatee; the Surplus of the Teſtator's 
Eſtate not being ſufficient to pay his 
Debts, the Leaſe 4” ſold, and the 4000 1. 
3 2 Was 
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was brought into Court ro be applied in 
diſcharging the Teftator's Debrs ; the 
Debts being paid, the Daughter applied 
| Specific Lega- to have the Remainder of the 4000 . 
tees ſhall con- R. PD. inſiſted to have a Satisfaction out 
— of it for the Value of the Farm deviſed 
portion. to him, and which was ſold for Payment 
| of Debts. The Court held, that the 
4000 J. was a ſpecific Legacy, and there. 
fore R. D. ſhould have but a proportion- 
able Part of the Value of his ſpecific Le- 
cy out of it. Lord Caſtleton and Lord 

Fanſhaw, Prec. Ch. 99. 
A Creditor A Creditor may make Legatees refund 
may make a in Caſe of a Deficiency of Aſſets though 
merten de. there be no Proviſion for reſunding. 1 
. Vern. 94, 162. 2 Vern. 205. 2 Vent. 
360. Fc | | 
Where one One Legatee may compel another to re- 
Legatee may fund where the Aſſets prove deficient tho' 
un another there be no Proviſion for refunding. 1 Vern, 

gatee re 5 8 

— 4 94. but if the Executor is ſolvent, and he 
voluntarily paid the Legacy, the unſatis- 
fied Legatee may come upon him and ob- 
lige him to pay the ſecond Legacy out of 
his own Purſe. 1 Ch. Rep. 132. 2 Ch. 
Ca. 132. 1 Cb. Ca. 136, 248. 2 Ven. 
15 lies the Aſſets in 
If an Executor applies the ets in 
3 *gatisfaction of Legacies, and afterwards 
tompel Lega- Debts appear of which he had-no Notice 
tees to refund. at the Time of paying the Legacies, he 
| may compel the Legatees to refund. ! 
Ch. Ca. 136. So he may if compelled by 


a Decree in Chancery to. pay Legacies. 
| 2 Vert. 


8 — _ Aw * _ —_ 3 - 


. 


- 
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2Yern. 205. But if an Executor volunta- 
rily pays a Legacy or Aſſets to the De- 
viſee thereof, he cannot, either in Favour 
of other Legarees or Creditors, compel 
the Legatees to refund. 2 Vern. 205. 2 
Ch. Ca. 9. 2 Ch. Rep. 248. 2Ch.Ca. 145. 


1 Vern. go, 453, 460: 


Sir Martin Noel having a Plantation in The volunta- 
Barbados to him and his Heirs, by his Will ry Aſſent of 
in Writing deviſes it to his four younger an Executor 
Children and their Heirs : About fix Years 3 
afterwards Robinſou, one of his Execu- though Debes 
tors, ſuppoſing by an Eſtimate of the E- afterwards ap- 


ſtare of Sir Martin, that there would be Pear. 


ſufficient to pay Debts, or ſuppoſing the 
Lands not to be teſtamentary, did leaſe 
the Plantation for Years by Indenture, 
wherein he named himſelf as Executor of 
Sir Martin and Guardian of his four 


younger Children, and reſerved a Rent 


to himſelf in Sugars to the Value of 1001. 
per Annum, in Truſt, and for the Benefit 
of the ſaid younger Children: Afterwards 
the Eſtate of Sir Martin falls ſhort of his 
Debts above 20,000 /. and Robinſon the 
Executor paid 6000 J. of his own Eſtate 
further than came to his Hands: The 
Children brought a Bill for the Execution 
of the ſaid Truſt ; The Defendanr inſiſted 
to retain the Plantation towards Satisfac- 
tion of his own Debt. Lord Chancellor: 
This is a good and full Aſſent to the Le- 
gacy, and not only for the Term, but for 


the whole Intereſt and Thing deviſed, 


for the Legacy is intire ; as you have 
9 3 paid 
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| paid the Legacy, and voluntarily, it is at 
Aliter if de- your own Peril; if this Court had de- 
creed in Chan- creed you to aſſent to the Legacy, and 
cery toallent. then Debts had been diſcovered, the 


Court would relieve againſt their own De- 


cree ; and if they had come now to im- 
prove the Aſſent to ſerve them here or 
at Law, we would not help them ; but 
they come for the Execution of a Truſt 
which you have created by-your Leaſe ; 
you have put the Thing in another Light 
than it was; for the Adminiſtrator de bonis 
non cannot have the Rent, and it cannot 
be Aﬀets to Sir Martin's Debts ; your Af- 
ſent is voluntary, and you might have taken 
Security to refund. Whereupon it was de- 
creed for the Plaintiffs, 11 October 1682. 
Noel and Robinſon, 2 Vent. 358. 1 Vern. 
90, 453, 460, 469. 2 Ch. Ca. 145. 2 
Ch. Rep. 248. tech 


Of the Time of Payment of a Legacy. 
L „ JF a Le acy be given to a Child payable 
. 15 g 1 at xg of twenty-one Years, and 


=- 3 the Child dies before he attains that Age, 
ying belore, though the Adminiſtrator of the Child is 
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Age, then the Legacy to go over to an- 
other: In this Cale, if the Child dies be- 
fore he attains the Age of twenty-one, 
the ſecond Legatee ſhall have the Legacy 
immediately. Paſworth and Moor, 2 Vern. 
283. Launde and Williams, 2 Williams 
78. 
1 A Legacy payable upon Marriage with Where a Le- 
Conſent of Truſtees ; but if the Legatee gacy payable 
arriage 
married without Conſent. the Legacy to ans paid im- 
go over to another. It was held, that the mediately. 
Legacy ſhould be paid immediately on Se- 
curity to refund in Caſe of Breach of the 
Condition. Needbam and Vernon, 2 Fern. 


422. vide antea ſo. 148. 
E whom Tegacies may be paid. 


Le ey of 1251 was ven to the Where 

A Plaintiff being but — Years old, gacy gg 
and at that Age was paid to the Plaintiff's viſed wan le 
Father, who died inſolvent: This was — whether 
held good Payment, but the Executor 8 Legatee' iy 
having taken a Bond to fave him harmleſs, e 
it was decreed that be ſhould pay it over ficient. 
again, for he had paid it at his own Peril, 
Holloway v. Callins, 1 Ch. Ca. 245; A Lega- 
cy of 100 . wasdeviſed to an Infant of about 
ten Vears of Age, the Executor paid this Le- 
gacy to the Father, and took his Receipt for 
it; when the Infant came of Age his Fa- 
ther told him he had received - Legacy, 
but could not pay it him immediately, and 

laid he would not have him trouble the 
| S 4 Executor, 
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Executor, for he would give it him; the 
Son reſted ſatisfied with this for about 
or 15 Years, and his Father and he having 
carried on a joint Trade together, became 
Bankrupts; this Legacy of 100 J. being 
amongſt other Things aſſigned by the 
Commiſſioners for the Benefit of the Cre- 
ditors, the Aſſignee brought a Bill againſt 
the Executor for an Account and Pay- 
ment of this Legacy ; the Defendant in- 
ſiſted on the extreme Hardſhip of his 
Caſe if he ſhould be obliged to pay the 
Legacy over again, that he had juſtly 
paid it to the Father whilſt he was in 
good Circumſtances, and that if Applica» 
tion had been made' ſooner, he might 
have had his Remedy over againſt the Fa- 
ther ; that the Father was by Nature 
Guardian to his Child, and that formerly 
Payment to him was allowed to be good: 
The Lord Chaneellor ſaid, that if the 
Father had not made the Son ſuch Pro- 
miſe of Recompence, and the Son had 
acquieſced all that Time, the Caſe might 
have been more doubtful ; but this Pro- 
miſe of the Father drew him to forbear 
epplying to the Executor ſooner, and 
| fince the Father had not and could not 
now make good his Promiſe, being a 
Bankrupt, the Reaſon of the Son's For- 
bearance was at an end; he thought the 
Rule of this Court in not ſuffering Pa- 
rents to receive their Childrens Legacies 
was founded on very good Reaſon, and 
therefore, leaſt hereafter this Caſe * 

| | . 
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be cited as a Precedent, when the Cir- 
cumſtances attending it might be forgor, 
and to diſcountenance and deter others 
from paying ſuch Legacies to the Parents 
(though he did not deny the Hardſhip of 
this particular Caſe) he decreed for the 
Plaintiff againſt the Executor Mich. 

1115. Doyley and Tollferry. 

Morley deviſed 100 J. to his Daughter Whether Pay- 
Hlizabeth Palmer, a Feme Covert, and ment to a 
dies; the Executor pays it to Elizabeth, dom oy 
who ſpends it in her own Maintenance; Nr 
her Husband ſues for it, and the Queſtion 
was, whether this was a good Payment 
to the Wife, it being in Proof that at the 
Time of making the Will, Palmer and 
his Wife lived a- part, and the Husband 
did not allow her Maintenance, and ſo it 
is a ſtrong Preſumption that the Deviſor 
intended this for her ſeparate Uſe. Lord 
Keeper: If it had been ſo given in ex- 
preis Terms, the Payment to her had 
been good; but as it is, the Husband 
muſt have it decreed: He ſaid, that in 
Caſe where a Tenant paid his Rent to | 
his Landlady, not knowing that ſhe was | 
married, yer the Husband made him pay 
it over again, and no Help for it.  2dly, 

The Will appointing the Legacy to be 
paid within ſix Months afrer the Teſta- 
tor's Deceaſe, the Lord Keeper decreed 
the Husband Intereſt from that Time ; 
but if no Time limited, no Intereſt. 4 
November 1684. Palmer v. Trevor, 1 
Vern. 261, | | * | 

| u ber 
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Infant pay- 


able at 21, 
he ſhall have 
Intereſt or 


Maintenance. 


their reſpective Legacies were payable, 
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Where Tegatees ſhall have Main- 


tenance and Iutereſt. 


A Legacy was left to R. payable at 
his Age of twenty-one Years, he 
by his Guardian brought a Bill ; againſt 
the Executor for Maintenance, ſuggeſting 
that he had none; the Executor demur- 
red, for that the Plaintiff was under Age, 
and the Legacy was not payable till 21, 
and therefore no Cauſe of, Suit ; but the 
Demurrer was over-ruled. , Renneſey a- 
gainſt Parrot, 1 Ch. Ca. 60. Nelſ. Ch. Rep, 
101. If a Father deviſes. a Legacy to a 
Child payable: at his Age of twenty-one, 
without any Proviſion for his Mainte- 


nance in the mean Time, the Child ſhall 


have Intereſt for the Legacy from the 
Death of the Father till paid ; for the 
Father, if he had lived, was. obliged to 
maintain the Child; but if the Deviſe be 
by a Stranger, it is otherwife, becauſe he - 
was under no ſuch Obligation. Trin. 1112, 
Attorney General and Thomſon, Prec. Ch, 
337. The Father by his Will gave 2000 J 
a- piece to his two Daughters, charged on 
his real and perſonal Eſtate, and payable 
at their reſpective Age of twenty-one 
Years; the perſonal Eſtate being ex- 
hauſted by Debts, the Lord Chancellor 
held, that they ſhould have a reaſonable 
Maintenance out of the real Eſtate till 


and 


» . 
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and accordingly allowed them 80 J. a Year 
a- piece. Trin. 1729. Conway and Long=- 
ville. 75 l 
A Legacy of roo J. was deviſed to an where on a 
Infant, and 50 J. to bind him Apprentice; Legacy de- 
the Infant dies, and his Adminiſtrator. de. viſed to him 
mands an Account ; the Executor had the | 90 yp" gg 
Education of the Infant, and prays an Al- Maintenance 
lowance of what he had expended in edu- out of the 
cating the Infant; the Adminiſtrator in- Principal. 
ſiſts, that he ought only to have Allowance 

as far as the Intereſt of the Money would 
reach, but that he ought not to have di- 
miniſhed the Principal. Lord Keeper : If 
the Intereſt be not ſufficient for a ſuitable 
Education, it muſt go out of the Stock, 
for it is for the Infant's Advantage, and 
may fit him for Preferment, or a better 
Way of living ; but Expences in Things 
neither neceflary nor ſuitable, cannot be 
allowed; adiy, The Queſtion was, whe- 
ther the Legacy of 50 J. was not extinct, 
becauſe he died before he was put Ap- 
prentice. Lord Keeper: It ſhall go to the 
Adminiſtrator. 27 October 1684. Bar- 
row and Grant. 11 27 KY 

Prideaum deviſes to his Wife LutteraPs Legacy to be 
Mortgage, (which was for 1000 J. and paid in ſuch 
all the Intereſt of it which ſhould be due tung and 
at his Death ; and afterwards he declares Esccutrixſhall 
his Mind to be, that his Wife ſhould give think ft, Le- 
to M. his Grandaughter 500 J. of the ſaid gatee ſhall 
Mortgage, but the Time of Payment, bare Intereſt 
and Manner how, he left to the Difcre- 5.0. 
tion of his Wife as ſhe ſhould ſee " 

2 or 
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for her: The Wife lives 20 Years aſter. 
wards, and makes Speke her Executor 
and dies; the Grandaughter marries 
Churchill, and her Husband and ſhe ex- 
hibit their Bill to have the Legacy and 
Intereſt, It was objected that ſhe 
could not have Intereſt, -becauſe the 
Teſtatrix had during her Life to pay the 
Legacy, unleſs haſtened by Requeſt, 
and no Requeſt appears. - Lord Keeper : 
The 5007. was a preſent Gift, and Intereſt 
for it muſt be paid from the Death of 
the Deviſor, and this Power in the Wife 


was t6 the Intent ſhe might employ it for a 


ſeparate Maintenance, if Occaſion, or to 


pay it at Age or Marriage to increaſe her 


Portion, when if it had been paid to her 
Guardian, it would perhaps have been 
ſpent in Maintenance. Keck ſaid, that 
where A. had Ifſue by two Venters, and 
gives 500 J. to his Wife, to the Intent 
that ſhe ſhould diſtribute it amongſt his 
Children in ſuch Proportions as ſhe in her 
Diſcretion ſhould think fit; ſhe gives 1 5. 
a- piece to his Children by the former 
Wife, and the reſt to her own; but this 


was held unjuſt, for her Diſcretion ought 


to be ſecundum æquum et bonum: The De- 
cree was drawn up, and ſigned and in- 
rolled, and upon a Bill of Review the 
decreeing the Money to be paid gene- 
rally by the Executor, without Regard 
to Aſſets, Sc. was aſſigned for Error. 


The Lord Keeper held, 1%, That it 


muſt only be de bonis teftatoris, for the 
0 I Executor 
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Executor has no Way miſdemeaned him- 
ſelf. 2dly, If Legacies are paid, and 
there is not ſufficient to pay the Intereſt 
of the 500 J. ſo much of the Intereſt is 
loſt, for the Plaintiff fits ſtill all the Life- 
time of Mrs. Prideaux, who did not ſup- 
poſe Iarereſt was payable. 34ly, Intereſt 
ſhould only be paid for ſuch Time as 
Mrs. Prideaux received Intereſt, and if 
ſhe received but 4 or 5 per Cent. the Exe- 
cutor ſhould anſwer accordingly, and 
have juſt Allowances. 15 October 1684. 
Churchill v. Speke, 1 Vern. 251. vide 1 
Vern. 262. | | 

The Teſtator deviſed 40 J. to his Bro- regdue de- 
ther for his Care, and gives ſeveral other viſed to the 
Legacies to other Perſons, and then — Executor, and 
all his Goods, Mortgages and perſonal ng wan” 
Eſtate to bis Brother, and afterwards in ,, the Son at 
the ſame Will ſays his Son ſhall have the his Age of 
Reſidue of his Eſtate at his Age of 21 21. be fhall 
Years: The Brother, who was the Execu- od _ In- 
tor, thought that by this Deviſe to him, he n 
ſhould at leaſt have the Profits and Inter- 
eſt of the Eſtate till the Son's Age of 
twenty-one Years ; but the Lord Chan- 
cellor ſaid he was but a Truſtee for the 
Son as to the Profits as well as to the E- 
ſtate or Principal. 23 Nov. 1687). Pell 
and Pell. 


When a Legacy is deviſed payable at Where a De-. 


a certain Time, the Legatee ſhall not mand is ne- 
have Intereſt but from the Time of a De- —_ 1 
mand made; but this is in the Caſe of — 
a Perſon of full Age; it is otherwiſe if tereſt. 


the 
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the Legatee be an Infant, becauſe no 


Laches ſhall be imputed to him. Folliff 
and Crew, Prec. Ch. 161. 2 Salk. 415. 


Of Contribution by Deviſees, &c. 


| Deviſee for TF Lands are deviſed to one for Life, 
_ e x ,Remainder to another in Fee, and the 
kin in Re. Lands are charged with the Payment of 
mainder to à Sum of Money, either by a former De- 
pay off In- viſe, Rent-Charge or Mortgage, the Te- 
cumbrances. nant for Life ſhall contribute and pay a 
* proportionable Part of ſuch Sum. Hayes 
againſt Hayes, 1 Ch. Ca. 223. Finche's 
Ch. Rep. 231. | $464 FO 
In this Pro- Lands were mortgaged in Fee for 1000. 
portion Te. the Mortgagor deviſed thoſe Lands to A. 
Parr 1 Life, Remainder to B. in Fee, and 
Third, and made A. Executor, and left Aſſets ſuffici- 
he in Re- ent to pay the Debts, which B. in Re- 
mainder two mainder prayed might go to the Payment 
Thirds. of the Mortgage, as in the Caſe of an 
Heir who ſhould be relieved upon the 
perſonal Eſtate in ſuch Caſe; but the 
Court took a Difference ; there indeed 
the Heir ſhall be relieved, but not a Tru- 
ſtee, and decreed that the Tenant for 
Life ſhould contribute one Third, and he 
in Remainder two Thirds to redeem. 
The ſame Day another Cauſe, where a 
Jointreſs was of Lands mortgaged, Ber- 
tue and Style; Decreed that the Jointreſs, 
paying the Mortgage, ſhould hold over 
till the and her Executors were re- 


paid 
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paid with Intereſt. Corniſh againſt Mew, 
1 Ch. Ca. 271. Alſo where the Mort- 
gagee deviſed the mortgaged Lands to 
A. for Life, Remainder to B. in Fee, and 
the Mortgagor redeemed the Land, it was 
decreed that A. ſhould have one Third 
and B. two Thirds of the Mortgage-Mo- 
ney. Brent and Beſt, 1Vern. Jo. | 

Lands in Mortgage are deviſed to A. If Tenant for 
for Life, Remainder to B. in Fee; A. CE 5 
takes an Aſſignment of the Mortgage in only contri- 
a Truſtee's Name; though B. might have bute in Pro- 
compelled A. to contribute one Third to- portion to the 
wards Payment of the Mortgage in Re- 1 _ he 
ſpect of his Eſtate for Life, yer A. being 
dead, and a Bill being brought againſt 
his Executor, it was held, that he ſhall 
be obliged to contribute only in Propor- 
tion to the Time that A. his Teſtator en- 
joyed it. Clyat and Battaſon, 1 Vern. 
as 1 | IRE 

The Teſtator deviſed to B. for Life, Tenant for 
and after one Third of the Reverſion to Life to pay 2 
each of his three Siſters reſpectively, and Iva 
ber Heirs ; the Siſters' brought a Bill for man ; Fiſhe. 
the Diſcovery of Incumbrances on the os 
Eſtate, and to compel the Defendant Te- 
nant for Life, to bear his Share and Pro- 
portion thereof, alledging, that their Re- 
verſion would be of little Uſe to them if 
the Debt was ſuffered to increaſe by Non- 
payment of Intereſt, Oc. and charged 
that the Defendant had cut down Tim- 
ber, for which he ought to be account- 
able. Itwas decreed, that the Defen- 

dant 
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dant ſhould pay two Parts in Five of the 

Debts, and the Reverſioners the remain- 

ing three Fifths, and the Timber, and 

what was raiſed by it, to be taken as Part 

of what the Reverſioners were to pay. 

Humphreys and Hales, 2 Vern. 276. 

Where a De- The Teſtator deviſed his real Eſtate to 
viſee of a real his Son for Life, Remainder to his firſt 
3 2 Son, Cc. in Tail, with Remainders over, 
— - alf and deviſes a Leaſehold Eſtate to his 
contribute to- Daughter and dies, not leaving Aſſets to 
wards Debts. pay Debts, which affected as well his real 
as his perſonal Eſtate : It was held, that 

the Son and Daughter ſhould contribute 

in Proportion in paying the Debts, each 

Eſtate being liable at Law, and the Te- 

ſtator's Intention being equal between 

them both. Short and Long, 2 Vern. 


756. 
Of Ademption of Legacies. 
Ademption A Demption of a Legacy is the taking 
two-fold. away a Legacy which was before 


bequeathed ; an Ademption may either 

be expreſſed or implied. 
Not to be pre- An Ademption is not to be preſumed 
ſumed. . ynle's it be proved, and therefore if the 
. Teſtator bequeaths all the Corn in his 
2 in 2 Barn, and after uſes that Corn, and puts 
+ 12 wr other Corn in the Place of it, the uſing 
Yhich is uſed, the Corn is no Ademption of the Legacy, 
and other but the Legatee ſhall have ſuch Corn as 
Corn put in, was 
the Legacy is | 
not extinguiſhed. 
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was in the Barn at the Teſtator's Death, 
unleſs it be a greater Quantity than that 
Corn that was there at the Time of 
making the Will; for ſo much is due, 
but not a greater Quantity. 

If the Teſtator bequeaths a Ship, and A | Ship. bes 
afterwards piecemeal repairs and renews queathed, ber 
the ſame, fo that nothing remains of the 8 2 

*L. * . renew 
old Ship but only the bottom Tree; this i; ,, Ademp- 
is no Ademption of the Legacy, but the tion. 
Legatee ſhall have the whole Ship. 

If the Teſtator bequeaths a Houſe, , Houſe be. 
and afterwards by piecemeal repairs the queathed, by 
fame, ſo that there is no Part of the old being piece- 
Matter or Stuff remaining, it is not to be weal repaired 
preſumed that the Will of the Teſtator is „ 
cumngen but the Legatee ſhall have the gg, Pr 
Houſe, . 

But if the Teſtator voluntarily pulls If the Teſta, 
down all the whole Houſe, and afterwards tor voluntarily 
erects a new Houſe in the ſame Place, 1 
the Will of the Teſtator is preſumed to pnilds another 
de changed, and therefore the Legacy is in its Place, 
extinguiſhed, unleſs a contrary Meaning the Legacy 1s 
be proved in the Teſtator, as that he ene. 

did not intend to revoke the Deviſe by 
deſtroying the Thing deviſed, or after 
re- edifying confirms his former Will ; 
without which Proof the Legacy is ſo 
abſolutely extinguiſhed, that although the 
Teſtator pulled down the Houſe with In- 
tent to re-edify or make it bigger, and 
although he re-edified it with the ſame 
Matter or Stuff, yet the Legateo cannot 


recover it, for it is not the ſame Thing 


FT that 
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that was bequeathed ; ſo it is if the 
Houſe be caſually deſtroyed by Tempeſt 

or Fire, and re-edified. 5 

Where an A- If the Teſtator bequeaths a Thing, 

lienation by and afterwards by Neceſſity, as for Pay- 

| _ 3 ment of Debts, Cc. unwillingly alienates 

beaueatheg, * the Legacy, this is no Ademption of the 

ſhall bean Legacy, but the Executor muſt redeem 

Ademption. the ſame or pay the full Value ; unleſs 

it be proved that the Teſtator did intend 

by the Alienation. to take away the Le- 
gacy : But if the Teſtator do voluntarily 
of his own Accord, not being conſtrained 
of Neceſſity, alienate the Thing bequeath- 
ed, this is an Ademption of the Legacy, 
even though the Teſtator ſhould after- 
wards redeem the Thing alienated, un- 
leſs the Legatee be near of Kin or allied 
to the Teſtator; in this and ſome other 
Caſes, the Legacy redeemed may be re- 
covered. 

What it only But if the Teſtator do not fully alie- 

pledged. nate the Thing bequeathed, but only 
pawn or pledge it, this is no Ademp- 
tion of the Legacy, but the Executor is 
bound to redeem and reſtore the Legacy 
to the Legatee, or pay the Value of it, if 

| he ſuffers it to be forfeited. | 

What it Part If ſome Part only of the Legacy be 

only aliena- alienated, the other Part not alienated is 

ted. due, and may be recovered, unleſs it be 
proved, that the Teſtator did mean, by a» 
lienating Part, to take away the whole 


Legacy. 


It 
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If the Legacy be in the Alternative, What if a 
as if the Teſtator be h ſomething or s by the 
the Value of it ; though the Thing it bg 


be alienated, the Value may be reco- a thoThing 
vered. | is alienated, 


If the Teſtator bequeath an Obliga» yhether re- 
tion or a Sum of Money due to him, and ceiving a Debt 
afterwards the Debtor voluntarily pays bequeathed bg 
the Debt unto the Teſtator, the Receipt an Ademp- 
of the Money is no Ademption of the 
Legacy; but if the Teſtator compels the 
Debtor to pay the Money, it is an 
Ademption of the Legacy; unleſs. the 
Legatee be able to prove that the Teſta» 
tor did thereby mean to revoke the Le- 
gacy ; for perhaps the Teſtator ſued for 
the Debt the better to ſecure the Lega- 
cy, as ſuſpecting the Debtor to be in 
dubious Circumſtances ; for this vide antea 
fo. 186, 187. the Caſe of Orm and Smith. 

2 Vern. 68 1. Rep. 82. Ford and Fleming. 3 
Will. Rop. 504, Sc. | | | 8 

If the Teſtator bequeaths a Flock of If a Plock of 
Sheep, and afterwards the Number 2 be- 
creaſes, ſo that they become fewer than a Boy ou 
Flock, (a Flock conſiſting of ten at the what remain 
leaſt) in this Caſe the Will of the Teſta- is due. 
tor is not preſumed to be altered, nop 
the Legacy adempted, but the Legatee 
ſhall have what remains of the Flock. | 

A Legacy may be adempted by 'Tranſ. Of Ademp, 
lation, which is by beſtowing a Legacy tien by Tran 
bequeathed upon another Perſon. Jatiqn wha 


it js. 


T 2 4 
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What if the A Legacy being transferred from one 
_— to ankitier, — the ſecond Legatee 
pable of be incapable of taking, the firſt Legatee 
taking. cannot recover the Legacy; for the Te- 
ſtator's Intention was two-fold ; Fr, 
that the firſt Legatee ſhould not have the 
Legacy ; Secondly, That it ſhould go to 
the ſecond Legatee; and the Intention of 
the Teſtator ſhall be obſerved as far as 
it can, though it cannot be performed in 

the whole. 3 
Where a Every Tranſlation includes an Ademp- 
Tranſlation tion, except in certain Caſes ; as if the 
_ _w_ pot Teſtator, being in extremis, transfers a 
— " Legacy, beſtowing it upon ſome other 
Perſon, and afterwards recovers his 
Health, the Tranflation is void, and the 
former Legacy ſhall ſtand. If the Te- 
ſtator having bequeathed a Legacy to 
one, and having provided, that if the Le. 
aree will not do ſuch a Thing to an- 
other Perſon, then that other Perſon ſhall 
have the Legacy: In this Caſe, if the 
firſt Legatee be prevented by Death from 
performing the Condition, the ſecond 

Legatee ſhall not have the Legacy. 

Whether a If the Teſtator gives 100 J. to B. 
Condition im- charging him to diſtribute 10 5. yearly for 
_ —_ ten Years amongſt the Poor, and after- 
ſhall be trans- wards the Teſtator beſtows that 100 
ferred with upon C. without mentioning any ſuch 
the Legacy to yearly Diſtribution ; C. is charged with 
NOD Le the yearly Payment and Diſtribution of 
tie 10s, But this Rule will not hold in cer- 


rain Caſes, as where the ſecond Legatee 
can 
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can prove that the Teſtator's Intention 


vVvas otherwiſe, and that the Legacy ſhould 


be ſimple, and without any Charge or 
Condition. When the Condition cleaves 
to the Perſon of the firſt Legatee, as if 
the Teſtator bequeaths to a Woman with- 
child 100 J. if ſhe be delivered of a Boy, 
this Condition is not transferred with the 
Legacy: When the Tranſlation is made 
to the ſame Perſon, without Mention of 
any further Charge or Condition, for that 
the ſecond Bequeſt ſhall not be eſteemed 
ſuperfluous, it ſhall be preſumed that the 
Teſtator meant by the ſecond Bequeſt, 
to give the ſame Thing ſimply ; when in 
the Tranſlation of the Legacy a new 
Charge or Condition is impoſed, for then 
the former is preſumed to be remitted. 
If the Teſtator, having bequeathed a A Legacy be- 
Legacy to one Perſon, afterwards be- dueathed 2 
queaths it to another, we are to conſider dard at 
whether it be ſome ſpecial certain Thing another. 
that is bequeathed, or a Thing conſiſting 
in Quantity. PEE 

1 the Thing bequeathed be ſome ſpe- — 
cial certain Thing, as his Signet, his Books, Ping, and 
or his Horſe, Oc. in Caſe the ſecond the latter Be- 
Bequeſt is ſimple (without Mention of the —— 
former) the former Bequeſt is not taken g,mer the 
away; but the two Legatees ought to di- Legatees 
vide the Thing between them: But if ought to di- 
the latter Bequeſt do mention the for- vide the Le- 
mer, as if the Teſtator ſays, my Signet B 


which I bequeathed to A. B. I bequeath mm 5 5 


to C. D. it is the Opinion of the moſt the former. 


1 Part, 
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Vide antea fo. Part, that the former Bequeſt is not 

258. Purſe wholy gone, but that the Legatees ſhall 
and Srablin, | ei ths a 

take the Thing jointly, except in cer- 

tain Caſes; as where the Teſtator's In- 

tention appears (at leaſt 55 Conjectures) 

that the former Legatee ſhould be ex- 

cluded ; or where the ſecond Bequeſt is 

not made in the ſame Will, but in a 

Codicil, or where the Teſtator in the ſe- 

cond Bequeſt fays, that which I did be. 

eath to A. B. I give to C. D. for the 

ord give is of ſuch Force that it ſeems 

wholly to take away the former Legacy. 

{fit conſiſts in When the Legacy conſiſts in Quantity, 

Duantity, as as if the Teſtator bequeaths to one Man 

—_ 4 we 100 J. and immediately after to another 

> nge, Man 100 J. here is neither Tranſlation 

neither Tran nor Ademption, but two ſeveral Legacies, 

lation nor and each Legatee ſhall have 100 J. but 

Ademption. if the Teſtator reſtrain this Quantity to 

a certain Body, as to 100 J. in ſuch 2 

5 Bag, then it falls under the former Rule 

of the Bequeſt of ſome ſpecial certain 

Thing. 

What if one If the Teſtator bequeaths to one Man 

— 3 too l. and afterwards in the ſame Teſta- 

end lane per ment bequeaths to the fame Man 100“ 

fons - the ſecond Bequeſt is underſtood to be 

but a Repetition of the former, and all 

but one Legacy, and therefore the Lega- 

tee can recover but one 100 J. unleſs he 

can prove that the Teſtator intended to 

give him both Sums, or unleſs the Sums 

were unequal, as the firſt 100 J. and the 

| fecond 50 1 in this Cafe he ſhall _ 

. 150 
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150 J. or unleſs the Teſtator bequeathed 
him 100 J. by his Will, and another 100 f. 
by a Codicil; for then he ſhall have 
200 J. except the Executor can prove the 
Teſtator intended otherwiſe. 

A. deviſed that 3 00 J. ſhould be paid Teſtator de- 
to his Child which he ſhould have at the viſes 300 J. 
Time of his Death, and if he had none, — he 
then to his Siſter ; he had afterwards three ald hareat 
Children, then by a Codicil he deviſed his Death ; 
200 J. to each of thoſe Children to be afterwards he 
paid at their reſpective Ages of twenty- rand, 
one: The Lord Chancellor decreed, tho' 2 
the 300 J. be deviſed to the Child, Sc. them 200 J. 
and now there are three, the Deviſe is a- piece, they 
not void for Incertainty, but all three 3 
Children ſhare in it; and that the Deviſe _— 
of 200 J. being without Words ſignifying 
the ſame to be for their Portions, nor any 
thing one Way or another to revoke of 
affirm the former Gift of 300 J. it ſhall 
be taken by Way of Accumulation, and 
the Children ſhall have both Legacies. 


Pit and Pidgeon, 1 Ch. Ca. 301. 1 Vern. 


95. 

Sir William Jones by Will gives 2000 J. Deviſe of 
to his Grandaughter at her Marriage or 22925 © 
Age of 18 Years, and after other Lega- Contingeney 
cies he gives the refiduum bonorum to his 5,000 the 
Son, and if he dies before twenty- Contingency 
one, he gives his Lands over to his Bro- — 
ther, and then he gives his Grandaughter , , erg | 
Sooo. The Lord Chancellor, aſſiſted by 
Mr. Juſtice .Lutwyche and Mr. Baron 
Powell, decreed that the 5000 l. was over 


T 4 and 
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and above the 20007. ſo that the Gran- 
daughter ſhould have 7000 J. in the 
Whole; for if the Son died (as he did) 
then the Grandaughter was Heir to the 
| Teſtator, and ſo he difinherits her, 
and gives her 5000 J. as a Compenſation, 

21 May 1688. Jones and Tillotſon. 
A fegacy The 'Teſtator deviſed 200 J. to his 
adempted by Daughter, and gave her his Houſhold 
giving the Goods, if ſhe ſhould not be married in 
3 For- hig Life· time; afterwards he gives with 
; his Daughter above 200 J. in Marriage, 
and dies, not having revoked or altered 
his Will. The Court held, that the Le- 
acy was extinguiſhed by the Portion. 

Fenlinus and Powel, 2 Vern. 114. 
* Tn Toſeph Factſon, a Merchant of Briſtol, 
to his Daugh- being poſſeſſed of a Leaſe for 99 Years, 
ter, and wills determinable upon the Death of his 
that it ſhall be Brother, who was an antient Perſon, by 
renewed in his Will deviſes all his Eftate and Intereſt 
_ acer ne in thoſe Lands, to his Daughter, and de- 
$ re- . . 

news it in his fires his Executor to renew it for Years, 
Son's Name, determinable upon the Death of his 
this no A- Daughter; afterwards the Teſtator him- 
Eemption. ſelf renews the Leaſe for 99 Years deter- 
minable on the Death of his Son, and 
then adds ſeveral Codicils to his Will, 
but makes no further Mention of theſe 
Lands. It was the Opinion of the Ma- 
ſter of the Rolls, that this Leaſe ſhould 
paſs to the Daughter, and that the Te- 
ſtator's renewing it in the Name of 
h's Son was no Revocation. 5 July 1688. 


Altham's Caſe, vide 2 Vern. 209. 
| Admiral 
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Admiral Littleton by Will deviſed to A Devite to 
James Maſters ſecond Son of Sir Har- 1 
court Maſters, 500 J. Part of the Money due fem 4 
owing to him by Sir Harcourt, the reſt of to the Teſta- 
the Money owing to him by Sir Harcourt tor, the Te- 
he gave to and amongſt all the reſt of the ftor calls 

. in the Money, 
younger Children of Sir Harcourt, the the Legacy bs 
ſame to remain in Sir Harcourt's Hands extinct. 
until the Children ſhould be capable of 
receiving it, and the Legacy or Share of 
any of them dying before ſuch Time, to 

o to the Survivors and Survivor of them. 
Afterwards Sir Harcourt, who at the 
making of the Will was indebted to the 
Teſtator in about 1oco . did at the Te- 

ſtator's Deſire pay in this 1000/. unto 
the Teſtator: After the making the Will, 
and in the Life-time of the Teſtator, the 
ſecond Son of Sir Harcourt died, but Sir 
Harcourt's other Children were then 
living. The Lord Chancellor declared, 
that all theſe Legacies to the younger 
Children were extinct, and ſhould nor be 
made good, Hil. 1725. Rider v. Wager, 
2 Williams 328. Raymond 335. Swinb. 
P. 7. c. 20. 447. and Orm and Smith, 2 
Vern. 681. 


Admiral Littleton: having a Debt due to B. owes 4. 4 
him from one Batſon his Brother-in-law, Dos, £ by 

* 5 : ill gives 

of 300 J. by a Codicil to his Will deviſed ge Debt to 
to this Batſon the Money owing from him Z. and after- 
to the Teſtator; afterwards Batſon ac- wards receives 
quainting the Teſtator that he would pay 15 gr as: 
him his Debt, the Teſtator thereupon res 15 yg 
ordered his Agent to receive the ſame gemption of 
from Batſon, but to take no _— the Legacy. 
. e 
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The Lord Chancellor ſaid, though there 

did not appear to be any Evidence as to 

Teſtator's calling in the Money, yet 

there did not appear to have been any 

Intention in him to forgive any thing but 

1 Ven. 39. the Intereſt of this Debt, and that this 

1 Wikams was intended to be no more than a Re- 

83. leaſe by a Will, which though not in 

Strictneſs a Releaſe, (for it being by 

Will, could operate only as a Legacy, 

and muſt be Aſſets, and liable to pay the 

Debts of the Teſtator) yet it ſeemed 

only intended as a Releaſe by his Will, 

which Intention was altered by the Te- 

ſtator's conſenting in his Life- time to re- 

ceive the Debt himſelf, and the Will in- 

rimated no more than that the Teſtator's 

Executors ſhould not after his Death give 

any Trouble to Batfox for this Debt; and 

therefore the Court declared, that this 

2 Legacy was extint, Hil. 1725. Rider 
v. Wager, 2 Williams 328. 

born oa The Counteſs Dowager of Thomond 

two Debts having two ſeveral Sums of 2000 J. each, 

—_ = on que to her on two ſeveral Bonds; the 

_ "om to One from her Grandſon the preſent Earl 

M. and that ifof Thomond, the other from her Gran- 

they ſhall be daughter-in-law the Lady Henrietta O- 

— . brian; by Will gives theſe two Sums, 

Lif-rime and all Intereſt for the ſame, to her 

they ſhall be Grandaughter the Lady Mary Obrian, and 

made good to deviſes away the Surplus of her Eſtate, 

NM. the Teſta- with a Proviſo, “ That in Caſe all or any 

* 3 Part of theſe two Sums ſhould be paid in 

this no A. before her Death, then the ſaid Teſta- 

demption. = 6& trix 
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te trix gives the ſaid Lady Mary Obrian 

0 4000 J. or ſo much Money as the 

« principal Money ſo paid in ſhould a- 

c mount unto, as the Caſe ſhould fall 

« gut.” Afterwards the Teſtatrix in her 
Life-time releaſed to her Grandſon the 
Lord Thomond the 2000 J. ſo due to her 
upon his Bond without having received 
any Part of the Money, and died : The 
Lady Mary Obrian died inteſtate, upon 
which the Earl of Thomond adminiſtered 

to her, and as her Adminiſtrator de- 
manded the 2600 J. which was releaſed 

to himſelf, and alſo the 20007. due 
from Lady Henrietta Obrian. It was ob- 
jected, that the Teſtratix's releaſing one 
of the Bonds was a Revocation pro tanto, 

it was the Teſtatrix's own voluntary Act, 

and not like the Caſe where the Debtor 
ſpontaneouſly pays in a Debt ; there the 
Teſtator is only paſſive, and does no Act 
himſelf. Lord Chancellor + The Teſta- 
trix intends by this Will, zuter alia, to 
make a Proviſion of 4000/7. for her Gran- 
daughter Lady Mary; and tho' ſhe has 
ſhewn her Kindneſs to her Grandſon, 
this no way imports an Alteration of her 
Kindneſs to her Grandaughter. Suppoſe 

a Teſtator calls in a Debt, fearing it may 

be loſt, and not liking the Security, is 
there any Reaſon that this ſhould de- 
prive the Legatee of his Legacy? The 2 Fillians 
Releaſe imports Payment and Satisfac- 469. 
tion. The Lord Thomond claims this in p,,, 681. 
auter droit, and as if the Siſter 9 a- 

K ive, 
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live, and made her Claim, it muſt be lia» 
ble to her Debts, if ſhe owes any, and is 
the ſame Thing as if any other Perſon 
had been her Adminiſtrator. Trix. 1718. 
Earl of Thomond. verſus Earl of Suffolk, 1 
Williams 461. | 
One having a The Teſtator gave to his Siſter Suan. 
Note for 5 500. na Crockat 5501. which, was then in Mr, 
zyable to Ellis's Hands, and made the ſaid Mr. 
> tans Ellis Executor in Truſt for the Teſtator's 
Part of it, Brother, and died ſoon after. The Te- 
deviſes the ſtator before the making the Will had left 
Whole to S. in Mr. Ellis's Hands 550 J. for which 
"og ret Mr. E!lis had given a Note to the Teſta- 
Whole, there tor, payable to him or Order, and the 
being ſuffici- Teſtator had, before the making the Will, 
ent of the drawn ſome Bills on Ellis, ordering him 
I in to pay ſeveral ſmall Sums, which in all 
rawer s | 

Hand, he be- had reduced the 550 f. to 430 J. But the 
ing Executor. Teſtator had left in Mr. Ellis's Hands 
an Exchequer Order for the Payment of 

361. per Annum to the Teſtator for 32 
| Years, and left Aſſets for the Payment 
of all his Legacies, including the whole 

Legacy of 350 l. Maſter. of the Rolls: 
Suſanna Crockat ſhall have the whole 5507. 
Legacy, the Payments out of it being all 
ordered by the Teſtator before the making 
his Will, this cannot be ſaid to be an A- 
demption of the Legacy, but an expreſs 
Indication of the Teſtator's Intention, 
that as the Note for the full Sum of 
$50 l. was ſtill ſtanding out, notwith- 
ſtanding he. had ordered the Payment 
of Part. of the Note, yet he W 
a 
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all theſe Payments, and willed, that the 
whole 550 J. ſnould be the Legacy which 
he gave his Siſter» Suſanna. Trin. 1123, 
Crockat verſus Crockat, 2 Williams 164. 
vide antea 186, 187. 
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Where a Deviſe foal go ts Saviefage et. | 
tion of 'a Thing due. A, * . 2. , 


A — 1 a 9 to = Servant — Devifeaſ 204, 
pay her 20 J. per Annium quarterly per Aunum no 
for ber Life free from Taxes * by ag” org 
Will, without taking Notice of the Bond, 2 rg 
gave to B. 20 J. per Annum for her Life, gun clear of, 
payable Half-yearly, but not free from Taxes. 
Taxes. It was decreed that B, ſhould _ 

have both Annuities, for that by 'the 

Will not being ſo advantageous as the 

firſt, could not be preſumed a Satisfac- 

tion. Atkinſon and Webb, 2 Vern. 478. 

Prec. Ch. 236. 

A. on his Marriage covenanted to pure Deviſe ot 
chaſe and ſettle a Jointure of 20 J. per 3324 for Life 
Annum on his intended Wife, and that if e wy mane 
he died before ſuch Purchaſe and Settle- i, pay 300 J. 
ment, ſhe ſhould have 300 J. out of his 
Eſtate for her own Uſe ; the Husband 
died before any ſuch Settlement was 
made, but by his Will deviſed to his 
Wife 330 J. for her Life, with Power to 
diſpoſe of 30 J. Part of it at her Death, 

It was held firſt, that ſhe had a Right to 
300 J. and Intereſt, and that the Execu- 
tor could not now be at Liberty to ſettle 


204, 
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20 J. per Aunum, as the Teſtator might 


have done. z2dly, That ſhe ſhould have 
the Legacy as an additional Bounty and 
Proviſion. Perry and Perry, 2 Vern. 505, 
A Portion of Fyx gives to his Niece a Bond to pay 


400 . and her 100 J. after his Death, and ſeveral 


155 % a 82. Years after he gives her 400 J. for her 

tisſaction for Marriage Portion, and afterwards makes 

a Bond of his Will, and gives her a Legacy of 1000. 

100 J. unleß, Cur, Theſe muſt be taken to be a Satiſ- 

&c, faction of the 100 J. upon the Bond, un- 
leſs it appears by the Marriage Articles or 
Will, that it was to continue as a Debt or 
Charge upon his Eſtate. 4 June 1692. 
Hide and Maſters. 


Peviſe of 141. A. upon his Wife's joining with him 


per Annum for in > Sale of Pon of her Jointure, gave 
i a Note to pay her 7 J. 10 5. per Annum 
_ "for her Life, and upon a ſecond Sale of a 
the like An- farther Part of her Jointure, gave her a 
nuity. Bond to pay her GJ. 10 5. per Annum 
for her Life; and afterwards by Will, 
without taking Notice of the Bond or 
Note, deviſed to her 14 J per Aunum for 
her Life. It was held, that the Deviſe 
ſhould be in Lieu and Satisfaction of Bond 
and Note. Brown and Dawſon, 2 Vern, 

498. Prec. Ch. 240. 
Where a Sir G. C. by his Marriage Settlement ſe- 
Child has 2 cures 8000 J. for Daughters Portions, 
Portion by payable at 18 if married, or at any Time 


Settlement 


and alſo by after when married: He afterwards by 
Will, the ſhall Will, having but one Daughter, deviſed 
have but one her for her Portion $000 J. vis. 40001. 


of them. at 18, and 4000 J. within a Year after 


Mars 
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Marriage, or in all Events at 21, and 
200 J. per Anuum for Life. She ſhall 
have but one of the 8000 J and not two 
Portions. Trin. 1711. Copley v. Copley, 
1 Williams 147. 

A. owed. B. upon an open Account, A Legacy of 
Monies computed to be upwards of 300 J . ag * 
and by his Will gave a Legacy of 300 J. Peheaf 300 . 
to B. He gave ſeveral other Legacies, due on an 
and made B. his Executor, and died, not open Account. 
having made any Diſpoſition of the Sur= _ 2 
plus of his Eſtate; B. by Anſwer in Chan- 
cery waived the Benefit of the Surplus, 
but infiſted on his Legacy and Debt ; B. 
afterwards moved to amend his Anſwer 
as to the Surplus on the Special Circum- 
ſtances of his Caſe, but was denied. It 
was inſiſted, that the Legacy ſhould be a 
Satisfaction of the Debt, that every one 
muſt be juſt before he is bountiful, Debi- 
tor non præ ſumitur donare. Lord Chancellor: 
The Nature and Circumſtances of this 
Debt are material; it being upon an 
open Account, it might not be known to 
the 'Teſtator whether he owed the Exe- 
cutor any Money or not, and therefore 
could not have intended it a Satisfaction 
for a Debt which he did not know that 
he owed, any more than a Legacy can 
be Satisfaction of a Debt contracted af- 
ter the making the Will, And at another 
Day the Lord Chancellor faid, that as 
the Plaintiffs would bind the Defendant 
by his Anſwer from taking the Surplus as 
Executor, they ought to take it upon the 

| Terms 


# 
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Terms in the Anſwer, viz. The Execu- 
tor waives the Surplus, but inſiſts on the 
Debt and Legacy, and therefore decreed, 
That the Defendant in this Caſe ſhould 
have both Debt and Legacy, though the 
Legacy was greater than the Debt, Rau- 
lins v. Powel, 1 Williams 297. 
Legacy 8 One being indebted — his Servant 
Soong: no ba Maid in 100 J. on a Bond for Wages 
— his Will, and thereby ting, that 
100 /. all his Debts and Legacies ſhould be 
| | paid, gave her a Legacy of 500 J. for ber 
1 long and faithful Services. The Maſter of 
#1 ud Ce the Rolls decreed the Legacy to be a Sa- 
| l tisfaction of the Debt; but this Decree 
| "M06 „ KA. Vas afterwards reverfed by Lord Chan- 
1+] Lh cellor King; fo that the Servant Maid 
1 had both Debt and Legacy. Chancey's 


| 
21 
"= 
| 

i 


' 
1 
| 
| 


O 
* 


of | | Caſe, 1 Williams 408. 
A} Legacy no Sa- The Teſtator gave a Legacy of 100 . 
0 e for to the Executor; the Teſtator afterwards | 
il traded after Contracted a Debt of 25 J. with the Exe- 
| the Will. cutor, who was an Attorney, for Fees 
| and Buſineſs done: Reſolved, that this 
Debt, being contracted fubſequent to the 
Will, the Legacy could be no Satisfaction 
for the ſame. Thomas v. Bennet, 2 Wit 
hams 343. | | 
Deviſe of 88]. A Man on his Marriage gave a Bond to 
ger Annum in the Wife's Truſtee in the Penalty of 
— 9 _ 4000 J. with a Condition, that if he 
Bond to ſettle ſhould within four Months ſettle Free- 
100 /. ger An- hold Lands of 100 J. per Annum on his 


num for Life, Wife for her Life, or if his Heirs, Exe- 


x 
. 
: 


i 
' 
i 
N 


cutors, Cc. ſhould within four Months | 
1 after 
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after his Deceaſe pay to his Wife 2000 J. 

then-the Bond to be void ; the Husband 

died within the four Months, having by 

Will deviſed Freehold and Copyhold | 
Lands of 88 J. per Annum to his Wie in 

Fee. Decreed that the 88 J. per Annum 

ſhall be enjoyed as a Bounty, and not as 

a Satisfaction of the Bond. Trim. 1131. 

Eaſt wood verſus Vinke, 2 Williams 613. 

By Marriage Articles it was agreed, Where the 
that the Husband ſhould leave the Wife . ran * 
800 J. and her Jewels, Cc. and that not- Diſpoſition of 
withſtanding the Articles ſhe ſhould not be his whole E- 
debarred of any thing he ſhould give * 
by Will: Afterwards the Husband by rung 


that it ſnall be 


Will makes a Diſpoſition of his whole a Satidattion. 
Eſtate amongſt his Children, Sc. and 

gives the Wife 1000 }. the Wife muſt 

waive the Articles or the Will, ſhe cannot 

take by both ; for the Husband making 

2 Diſpoſition of his whole Eſtate, ſhews 

he intended that every Part ſhould be 
performed. Herne and Herne, 2 Vern. 

55S. 

By a Marriage Settlement the intended On Proof of 
Husband was made Tenant in Tail, and the Teſtator's 
a Proviſion was made to raiſe 3000]. þ A 
piece for Daughters; the Husband after- a gerne 
wards docked the Intail, and devifed tO tion. 
the Daughters 3000 J. a- piece, and it 
being proved that the Teſtator had de- 
clared, after making the Settlement, that 
he would add to his Daughters Portions, 
and it being urged that the 'cutting off 
the Intail was for that Purpoſe, it was 

U decreed, 


— — 
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decreed, that the Daughters ſhould have 
| both Sums. Pjle and Pile, 1 Ch. Rep. 199. 
Legacy great- The Teſtator, having three Nieces, 
er than the hequeathed to the eldeſt 300 J. and to 
Ta the other two 200 J. a- piece: At the Time 
the Teſtator, of making his Will be owed his eldeſt 
the Legatee Niece 100 J. upon Bond, and afterwards 
| ſhall have borrowed another 100 J. and died. It 
| was inſiſted upon, as a Rule in Equity, 
7 44 Sr. 3 that where a Teſtator being indebted, 
il Ms gives the Creditor a Legacy greater than 
i -7 8 the Debt, it ſhall go in Satisfaction; for 
if 2 IM 5 oo - Man ſhall be intended to " juſt be- 
g.. J. fore he is kind; aliter where the Legacy 
2 . is leſs than the Debt. Cowper, Lord Chan- 
| cellor : It may be as good Equity to con- 
ſtrue him to be both juſt and kind, if he 
intended to be both; if any Part of 
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the Debt, for ſo much it is not a Gift, 
whereas a Legacy muſt be taken to be a 
Gift or Gratuity, and there being Aſſets, 
and ſome Proof of the Teſtator's greater 
Kindneſs to his eldeſt than his other Nie- 
ces, the whole 300 J. beſides her Debt 
was decreed her. Cuthbert and Peacoct, 
1-Salk, 155. 2Vern. 593. Vide 2 Vern. 508, 
Thomas Bodington, by Will gave to his 
2 to his Niece Elizabeth, Daughter of 
ay 8 the faid Mary, an Annuity of 5 J. and to 
ves, id NI | 1 | 
wes, i his Niece Mary Nichols an Annuity of _ 


Wife Execu- e | | 
trix ; the Wife by Will gives Annuities in Fee to the ſame Perſons, ſome 


not be a SatisfaQtion af thoſe given by the Huſband's Will. 


this 300 J. be applied to the Payment of 


DT Huſband giſter Mary Potter an Annuity of 101. 


of them upon Contingencies ; the Annuities by the Wife's Will ſhall 


— — 
bo . r 
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and to her Daughter Elizabeth an Annui- 
ty of 57. and to his Niece Martha Dimmock 
an Annnity of 10/4. and to her Daughter 
Elizabeth an Annuity of 5 /. The ſaid An- 
nuities to be paid Quarterly during the An- 
nvitants reſpective Lives, to be paid by his 
Wife Elizabeth Boddington, out of his per- 
ſonal Eſtate Tax- free, and made his ſaid Wife 
ſole Executrix and reſiduary Legatee. Elixa- 


beth Boddington, the Teſtatrix's Widow, 


afterwards made her Will, thereby giving 
to Elizabeth Potter, Daughter of the ſaid 
Mary Potter, an Annuity of '5 J. to hold 


to her and her Heirs for ever, in Caſe foe - 
ſhould ſurvive ber Mother Mary Potter, and 


not otherwiſe, and gave to the ſaid Eliza- 
beth Nichols, ſecond Daughter of her Niece 
Martha Nichols, an Annuity of 51. free 
from Taxes, to hold to her and her Heirs 
for ever, in Caſe ſbe ſhould ſurvive the Te- 
ſtatrix's Siſter Mary Potter; to her Niece 
Martba Dimmock an Annuity of 10 J. to 
hold to her and her Heirs for ever; and 
to her Daughter Elizabeth Dimmock an 


_ 


Annuity of 5 J. to hold to her and her 


Heirs for ever; all the ſaid Annuities to 
be paid quarterly, and directed a ſufficient 
Sum of Money to be laid out in the Pur- 


chaſe of Lands for ſecuring the ſaid An- 


nuities. The Queſtion was, whether the 
Annuities given by the Will of Eliza- 
beth Boddington, ſhould be taken as a Sa- 
tisfaction of the like Annuities given by 
the Will of Thomas Boddington, they be- 
ing bequeathed by her, who having her 


Husuand's perſonal Eſtate, was become a a 


Uz - Debtor 
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Debtor in reſpect thereof, and conſe. 
quently might intend the Legacies in Sa- 
tisfaction of ſuch Debt. Lord Chancellor: 
1/t, As to the Annuities given by the Will 
of Elizabeth Boddington to Elizabeth Pot- 
ter and Elizabeth Nichols, theſe being 
given upon the Contingency of their ſur- 
viving their reſpective Mothers, there 
can be no Pretence to ſay they ſhall be a 
Satisfaction of the Annuities given them 
abſolutely by the Teſtator Thomas Bod- 
dington's Will. 2dly, As to the Annuities 
given to Martha and Elizabeth Dimmock 
by the Will of the Teſtatrix, although 
they be of the ſame yearly Value, and 
greater in Point of Duration than thoſe 
given by the Teſtator's Will, yet as the 
has not declared that the one ſhall be a 
Satisfaction for the other, I ſce no reaſon 
why it may not be ſuppoſed the Teſta- 
trix intended to be kind as well as juſt 
to her Husband's Relations ; and there- 
fore he decreed accordingly. Trin. 1729. 
Crompton verſus Sale, 2 Williams $53. 
Legacy no By a Marriage Settlement a Remainder 
Satisfaction was limited to Daughters (in Caſe of 
— Failure of Iſſue Male) until they ſhould 
1 Law and Taiſe three thouſand Pounds for Porti- 
diſinherited. ons; the Iſſue of the Marriage was 4 
Son and two Daughters, the Father de- 
viſed 700 J. a- piece to the two Daugh- 
ters, and died; the Son by Will deviſed 
to the two Daughters to the Amount of 
7000 J. not ſaying in Lieu or Satisfaction 
of any thing due to them, gave the Lands 
to his Heirs Male and died without — 
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It was held, that the Father's Legacy 


could be no Satisfaction, not being adequate 


in Value; beſides, as there was a Son 
then living, it was incertain whether the 
3000 J. ſhould ever become due, and it 


was but reaſonable the Father ſhould 


make ſome Proviſion for his Daughters ; 
as to the Son's Legacy, it was by two 
Lords Commiſſioners againſt Raulinſon 
decreed a Satisfaction; but this Decree 
was reverſed in the Houſe of Lords, for 
the Daughters being Heirs at Law and 
diſinherited, there was no Ground for 
the Court to make a ſtrained Conſtruction 
to their Prejudice in Favour of a volun- 
tary Deviſee. Drufficld and Smith, 2 Vern. 


258, I 77. ; 


Of Legacies limited over. 


NE F. made A. and B. his Exe- 
cutors, and deviſed a Book called 
the Grazle, to B. to have the Uſe for 
Term of his Life, and after his De- 
ceaſe the Remainder to A. in the ſame 
Manner for Term of his Life, and after 
his Deceaſe the Remainder to the Pariſh + 
of —— for ever. Trin. 37 H. 6. fo. 30. | 
The Teſtator deviſed certain Goods to np, of . 
his Wife for her Life, and after her De- Chattel per- 


ceaſe to J. & and died; FJ. FS. in the ſonal wich Re- 


Life of the Wife, commenced a Suit in Pinder over. 
the Court of Equity in Hales, to ſecure 
his Intereſt in the Remainder ; whereupon 
a Motion was made in the Court of Com- 
U3 mon 
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mon Pleas for a Prohibition, which was 
granted 1 becauſe the Deviſe 
in Remainder of the Goods was void: 
Aliter if the The Chief Juſtice took the Difference as 
Uſe only de- in 3) H. 6. 30. Bro. Deviſe 13. and 
viſed. Ploꝛod. 521. betwixt the Deviſe of the 
Uſe and Occupation of the Goods, and 
the Deviſe of the Goods themſelves ; for 
where the Goods themſelves are deviſed, 
there can be no Remainder over, other. 
wiſe where the Uſe or Occupation only 
is deviſed. March 106. The Lord Fitz- 
james, late Lord Chief Juſtice of Eng- 
land, deviſed his Lands to Nicholas Fitx- 
james in Tail, with diverſe Remainders 
over, and in the ſame Will- deviſed di- 
verſe. Jewels and Pieces of Plate, is. 
the Uſe of them to the ſaid - Nicholas 
Fitzjames and the Heirs Male of bis Bo- 
dy. Ir was held, that Nicholas had no 
Property in the Plate, but only the Uſe 
and Occupation. Owen 33. Vide 1 Brook 

254. 13 Co. 5. 2 Pern. 254. 

Deviſe of the A Deviſe was made of the Uſe of 
= Cm Goods, Plate, and Houſhold Goods, .to 
and then to one for eleven Years, and after to another; 
another, good. it was held to be a good Deviſe, and a 
Decree was made to deliver them over 
accordingly after the eleven Years. Fol- 
„ . ley and Willis, 2 Cb. Rep. 137. 
2 "oO Tanfield Vachel deviſed the Uſe of his 
VE oh Paintings, Books, Sc. to his Wife for her 


for Life with 


Remainders Life, and willed, that if ſhe was with 
over upon Child of a Son, that then, after her De- 
Contingen- ceaſe, the ſaid Paintings, Books, Ge. 
80. Wat | | ſhould 
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ſhould remain to the Son ; but if his 


ſaid Wife was not with Child of a 
Son, or if the Son died without Iſſue 
Male of his Body, that then the ſaid 
Paintings, Books, Oc. after the Deceaſe 


of the Wife and Death of ſuch Son, ſhould 


remain to the Uſe of Thomas Vachel, to 
have the Uſe only during his Life, and 
to leave them to Thomas Vachel his Son, 
and that he, as far as in him lies, ſhall ſo 
diſpoſe of them to him that ſhall ſucceed 
to the Teſtator's Lands in the County of 
Berks, to remain as an Heir-Loom : The 
Wife was with Child of a Son, and Tho- 
mas Vachel the Father died in the Life- 
time of the Teſtatof. Bridgeman, Lord 


Keeper, and yith the Opinion of Rainſ- . 


ford and Wyld Juſtices, held that the De- 
viſe to Thomas Vachel the Son was good in 
Law, and that the Wife ought only to 
have the Uſe of the Paintings, Books; 
Ge. during her Life, Vachel and Lem- 
mon, 1 Ch. Ca. 129. 2 Ch. Rep. 151. 

A Farmer deviſed his Stock (conſiſting 
of Corn, Hay, Cattle, Oc.) to his Wife 
for Life, and after her Death to the 
Plaintiff; it was objected, that no Re- 
mainder could be limited over of ſuch 
Chattels as thoſe, becauſe the Uſe of them 
is to ſpend and conſume them ; but the 


Deviſe of 
Corn, Hay, 


r. for Life} 


with Remain- 
der over. 


Maſter of the Rolls ſaid the Deviſe over © 


was good, but ſaid, if any of the Cat- 
tle were worn out in uſing, the De- 
fendant was not to be anſwerable for 
them; and if any were ſold as uſeleſs, the 

v4 Da- 
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Defendant was only to anſwer the Value 
of them at the Time of the Sale, and an 
Account was decreed to be taken accord- 

; ingly. Mich. 1702. Hayle and Burrodale. 
ee bete The Teſtator deviſed in theſe Words: 
for Life, and And the Reſt and Reſidue of my Eſtate 
if ſhe die unbequeathed, ſhall be put forth to In- 
without Iſſue, tereſt by my Executors, and one Half 
ep gs of the Intereſt ſhall be paid to my Siſter 
0 %. pow 4. C. during her Life, and the other 
Half of the Intereſt unto her Daughter 
A. . and ihe to have one Half of my 
Houſhold Goods, and after her Mother's 
Deceaſe, to have all the Intereſt during 
her Life; and my Will is, that if the 
ſaid A. S. die without Iſſue of her Body, 
the Principal of the Reſidue ſhall be di- 
vided between M. and E and ſuch Chil- 
dren as are or ſhall be born of their Bo- 
dies then living. It was held, that the 
Remainder to M. and E was good. Smith 
and Clever, 2 Vern, 38, 59. Vide 2 Vent. 
349- 2 Ch.Ca.94. 2 Ch. Rep. 66, 153. 
x Ch. Rep. 122, 260. 1 Vern. 329. 1 Salk, 

156. 2 Vern 600, 

— of — Hyde deviſed his Houſhold Goods unto 
ſonal roots his Wife Margaret for her Life, and after 
Wife for Life, her Death to his Son Foſeph Hyde. The 
then to the Lord Keeper on the Authority of late 
Son, mp Precedents which had followed the 
to be god. Civil and Canon Laws, in conſtruing 

the U/e of the Thing, and not the 
Thing itfelf, to paſs, where the firſt 
Deviſe is for a limited Time, in or- 
der the better to comply with the Inten- 
tion 


and Executors. 


tion of the Teſtator, allowed the Deviſe 
over to be good. Paſ. 1695. Conc. Hyde 
v. Parrat, 1 Williams 1. 2 Vern. 331. F. C. 
Cited Vachel and Vachel, 1 Ch. Ca. 129. 
2 Ch. Rep. 151. and the following Caſes, 
vi z. Anne Catchmay made her Siſter Catbe- 
rine Catchmay Executrix, and bequeathed 
the whole Eſtate (conſiſting of Chattels 
perſonal) to her for Life, and after her 
Deceaſe that (inter alia) 400 J. ſhould be 
given to the Daughters of Chriſtopher 
Catchmay. Catherine died. It was de- 
creed, that the Davghters of Chriſtopher 
ſhould be paid the 402 J. for which Cathe- 
rine was in Nature only of a Truſtee, to 
be paid after her Death. Oc. 26 Car. 2. 
Canc. Catchmay v. Nichols. Finch C. R. 
116. John Ferrers, Eſq; deviſed to the Lady 
Ferrers for her Life the Caſtle, &c. of 
Tamworth, and alſo his Goods and Fur- 
niture, Cc. in Tamworth Caſtle, and de- 
fired that the Goods and Furniture might 
be preſerved for the Heir, and appointed 
the Lady Ferrers Executrix : On a Bill 
brought decreed, that an Inventory ſhould 
be taken of the Goods and Furniture of 
which the Lady Ferrers was to have the 
Uſe during her Life, and then they were 
to be delivered and remain to the Heir's 
Uſe and Benefit. 28 May, 2 W. & M. 


Canc. Shirley v. Ferrers. Vide 1 Williams 


144. Tifſſen v. Tiſſen 185. Upuell v. 
Halſey. - 2 | 
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Of Deoiſes to charitable Uſes. 


* the Statute 43 Eliz. c. 4. the Chan- 
cellor, Sc. is impowered to appoint 
Commiſſioners under the Great Seal, c. 
to inquire by the Oath of twelve Men, 
Sc. of all Gifts, Sc. of Lands, Goods, 
Sc. for Relief of aged, impotent and 
poor People, Maintenance of ſick and 
maimed Soldiers and Mariners, Schools of 
Learning, Free- ſchools and Scholars in 
Univerſities; for Repairs of Bridges, 
Ports, Havens, Cauſeways, . Churches, 
Sea-banks and Highways ; for Education 
and Preferment of Orphans ; for Relief 
of Stock or Maintenance of Houſes of 
Correction; for Marriages of poor Maids; 
for the Support, Aid and Help of young 
Tradeſmen, Handicraftsmen and Perſons 
decayed ; for the Relief or Redemption 
of Priſoners or Captives, and for Aid and 
Relief of poor Inhabitants in Payments 
of Taxes, and to inquire of the Abuſe 
and Miſapplication of ſuch Charities, and 
ro make Orders for the due Application 
of ſuch Charities ; which Orders are to 
ſtand in Force until altered by the Lord 
Chancellor, £9. 
Deviſe of a An Impropriator deviſed to one that 
ar," ſerved the Cure, and to all that ſhould 
bis Succeſſore, ſerve the Cure after him, all the Tithes and 
kis Heir ſhall other Profits, c. though the Curate was 
be ſeiſed in incapable of taking by this Deviſe in ſuch 
Tru. Manner for want of being incorporate and 
| having 
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having Succeſſion, yet it was held, that 
the Heir of the Deviſee ſhould be ſeiſed 
in Truſt for the Curate for the Time be- 
ing. 2 Vent. 349. 3 

A Deviſe of Lands to the Company of Deviſe ta 4 
Leatherſellers in London, to maintain a Company in 
charitable Uſe there, was, upon an Ap- Cari. 5 
peal to the Lord Chancellor, held good, : 
notwithſtanding the Statute of Wills pro- 
hibiting the Deviſing to a Corporation in 
Mortmain ; and it was ſaid, that there 
were ſeveral Precedents of the ſame Kind. 

Duke's Charitable Uſes 80. 

Dr. Flood deviſed Lands to the Princi- Deviſe to 

pal, Fellows and Scholars of Feſus College College to 
in Oxford and their Succeſſors, to find a find a Scho- 
Scholar of his Blood from Time to Time. l. 
It was held, that the Deviſe was void in 
Law, becauſe the Statute of Wills did 
not allow Deviſes to Corporations in 
Mortmain, but yet that it was within the 
Relief of the Statute of Charitable Uſes 
43 Eliz. under the Words Limited and 
Appointed ; and ſo it was decreed, that the 
College ſhould enjoy the Lands. Griffith 
Flood's Caſe, Hob. 136. 

Lands were deviſed to Trinity College Deviſe to a 
in Cambridge for the Maintenance of — 25 
Fellow there; and if any Cavil ſhould Pellow. " 
hinder this Deviſe, or that the ſame can- 
not go to the College by Reaſon of the 
Statute of Mortmain, then he deviſed the 
ſame to & S. and his Heirs. Upon an 
Information exhibited by the Attorney 


General to have this Land eſtabliſhed wn 
— 
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the College; it was decreed accordingly 
notwithſtanding the ſaid Statute and the 
latter Clauſe in the Will, The King and 
Newman, 1 Lev. 283. 

An Inquiſition having found that one 


A had deviſed to F. S. and her Heirs 


abſolutely, without any Truſt; that ſhe 
did it for the Good of her Soul, and 
that the Deviſee' owned that the Eſtate 
was not hers, but belonged to God and 


bis Saints. The Court of King's Bench 


Deviſe of 
600 /. to be 
diſtributed a- 
mongſt 60 
ejected Mini- 
ſters. 


held, that this could not be averred to be 
a ſuperſtitious Uſe, by Reaſon of the Sta- 
tute of Frauds and Perjuries; and ſaid, 
that a Monk may take now by Purchaſe, 
and ſeemed to think ſo of a Nun: But an 
Information being preferred in the Ex- 
chequer, and an Application of the Deviſe 
to a Uſe truly charitable; it was held, 
that the Statute of Frauds could not bind 
the King; but he, as Head of the Com- 
mon wealth, is intruſted and impowered to 
ſee that nothing be done to the Diſinhe- 
riſon of the Crown or the Propagation 
of a falſe Religion, and in that Caſe in- 
titled to pray a Diſcovery of a Truſt to 
a ſuperſtitious Uſe, and that this being a 
ſuperſtitious Uſe, the King may order it 
to be applied to a proper Uſe. The King 
and Lady Port ington, 1 Salk. 162. 

A. being a beneficed Clergyman, de- 
viſed 600 J. to Mr. Baxter, to be di- 
ſtributed by him to ſixty pious ejected 
Miniſters, and adds, that he did not 
give it them for the Sake of their Non- 
conformity, 
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conformity, but becauſe he knew many | 
of them to be pious and good Men and in 
eat want ; he alſo gave to Mr. Baxter 
20 J. and 204. more to be laid out in a 
Book of his, intitled, Baxter's Call to the 
unconverted. It was held by North, Lord 
Keeper, that this was a ſuperſtitious Uſe, 
which though void, yet the Charity is 
good, and ſhall be applied in eodem genere, 
and therefore decreed it for the Mainte- 
nance of a Chaplain for Chelſea College. 
The Attorney General and Baxter, 1 Vern. 
241. But this Decree was reverſed, 1 
MN. and M. by the Lords Commiſſioners, 
2 Vern. log. | . 
A. deviſed a Salary for Maintenance Deviſe of a 
of independent Lectures in three Market- —— 
Towns, and deviſed the Eſtates thus of three in- 
charged to bis Nephew, who afterwards dependent 
deviſed it for the Payment of his Debts ; Lectures. 
a Bill was brought to have the Lands 
ſold for Payment of the Debts ; and after- 
wards, upon an Information for the Cha- 
rity, the growing Payments and Arrears 
were decreed, and the independent Lec- 
tures changed into catechiſtical Lectures 
in the ſame three Market-Towns, and 
this, though there was not ſufficient to 
pay the Debts. Combe's Caſe, 2 Vern. 
267. een 7 51 - | 
A. having deviſed one thouſand — 
Pounds to be applied to ſuch charitable refed byWri- 
Uſes as he had by Writing under his ting, the 
Hand formerly directed, and no ſuch — 0% | 
Writing being to be found, it was held, dhe Eing that 
| that appoint. 
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that the King ſhould appoint, who gave 
it to the Mathematical Boys in Chrifs 
Hoſpital, which was decreed accordingly, 
and that the Parties ſhould be indemni- 
fied from the Writings referred to. The 
Attorney General and Syderfin, 1 Vern. 224. 
As he fhall f If a Charity is deviſed to the Poor inde- 
indefinitely, finitely, the King ſhall have the Diſpoſal 
of it. Nei, Ch. Rep. 245. 
Tenant in Tenant in Tail may deviſe to a Chari- 
— 1 de ty, and ſuch Deviſe ſhall be good though 
Charity. there was neither Fine nor Recovery. 
Duke's Char. Uſes 110. 2 Vern. 453. 
But an Infant Burt if an Infant, Lunatic or Feme Co- 
| Feme Covert vert do by Will or by Deed give any 
or Lunatic thing to a charitable Uſe, it ſhall be void, 
Ce Duke's Char. Uſes 110. A Deviſe to a 
Charity by a Feme Covert Adminiſtra- 
trix, was held good. Damus's Caſe, Moor 
| 822. But the Law is otherwiſe now. 
Churchwar- If Lands are given to Churchwardens 
dens capable of a Pariſh to a charitable Uſe, although 


m—_ HY the Deviſe be void in Law, they not 
charitable being a Corporation capable of taking in 


Uſe. Succeſſion, yet they ſhall be capable for 
this Purpoſe. Duke's Ch. Uſes 82. 
Remainder of Lands were deviſed to A. for Life, 
Lands deviied Remainder to the Church of St. Andrew 
the Parſon in Holbourn ; it was held, that the Parſon 
ſhall have it. of the Church ſhould have the Remain- 

der. Duke's Char, Uſes. _ 

Copyhold de- If Copyhold Lands are deviſed to a 
Charity, gel Charity, they ſhall pals without any Sur. 
Lithom a render, and ſhall bind the Heir, _—_ 
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Lord ſhall not loſe his Fine. Duke's Char. 1 
Uſes 110. 3 
A Man deviſed Lands to a Charity, Will devifing 
but the Will was not executed in the Lo ee 
Preſence of three Witneſſes. according to — Few 
the Statute of Frauds, 29 Car. 2. 6. 3. neſſes. 
It was held, that the Will being void, 
ſhould not operate as an Appointment. 
Attorney General v. Barnes, 2 Vern. 597. » 
1 Salk, 163. 1 
If Lands are deviſed to a Corporation Deviſesof 
by a wrong Name, as to the Mayor and SH _—_ 
Chamberlain inſtead of the Mayor and — 
Commonalty, yet as the Intent of the Name; good 
Deviſor appears, it ſhall be good. Mayor *' © 
of London's Caſe, Duke's Char. Uſes 83. | 
John Palmer by Will gave 50 J. to the Money de- 
Pariſh of Great Creaton (where he wag viſed to a Pa- 
born) without ſaying to what Uſe, the — 
Miniſters, Churchwardens, and Overſeers that Parim. 
of the Poor, exhibited their Bill for this 
Legacy: Upon producing a Decree made 
30 June 1657. St. John's College v. Plat, 
Fincb's Ch. Rep. by Nelſon, fo. 221. where, 
upon the Advice of four Judges, it was 
reſolved, that upon an original Bill the 
Chancery might relieve within the Sta- 
tute of Charitable Lſes: It was decreed, 
that the 507. ſhould be paid as far as the 
Defendant had Aſſets, and the Money 
diſpoſed for the Benefit of the Poor of . 
the Pariſh. Meſt againſt Knight, 1 Ch. Ca. 
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Money given Money was given for the Good of the 
— —— Church of Dull; it was reſolved to be a 
of D. good Gift notwithſtanding the general 
Words. Duke's Char. Uſes. 

The Teflator The Teſtator being ſeiſed of a Manor 
_— 2 Ma- of the yearly Value of 240 J. deviſes ſe- 
realy We.  veral Legacies, and particularly to his 
8 intending Heir at Law 40s. deviſes further thus: 
to give the That being determined to ſettle for the fu- 
Whole tw fure after the Death of bimſelf and bis Wife, 
_ Gy the Manor of F. with all Lands, Woods and 
go, tho he Appurtenances, to charitable Uſes ; be de- 
appointed on viſes to A. B. Sc. upon Truſt, that they 
ly to the A- ſhall yearly and for ever, pay ſeveral particular 
mz yd Sums to charitable Uſes, amounting in the 
2 whole to the Sum of 120 l. per Annum, and 
gives the Truſtees ſomething for their 

Pains ; there being an Overplus, it was 

decreed to go in Augmentation of the 

Charities, it appearing to be the Teſta. 

tor's Intent to ſettle the whole Manor, 

and that his Heir ſhould have no more 

than the 40 6. Arnold and The Attorney 

General, Shower's Parliament Caſes 22. 

What ſhall By a Deviſe of the Rents of Lands, or 
paſs by a De- of the Rents and Profits of Lands to a 
* Rent charitable Uſe, the Lands themſelves ſhall 
1 paſs. Duke's Char. Uſes 112. If a Man 
having made a Leaſe of his Lands, deviſes 

the Rent to a Charity, this ſhall be con- 

ſtrued largely for the Rent then reſerved; 

or afterwards to be reſerved, or an im- 


proved Value. Duke's Char. Uſes 71. 
I No 
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No Manors, Lands, Advowſons or No Lands. 
other Hereditaments, nor any Money ce. nor Mo 
or other perſonal Eſtate, to be laid out |! bag Lands. 
in Lands, &c. ſhall be given to any Bo- Se., to be 
dies politic or- otherwiſe, or. any ways given to any 
charged in Truſt for charitable Uſes, un- Bodies _ 
leſs ſuch Gift (other than Stocks in the 8 
public Funds) be made by Deed indented, eg... : 
in the Preſence cf two Witneſſes, twelve 
Calendar Months before the Death of ſuch 
Donor, and be inrolled in Chancery within 
ſix Calendar Months after Execution; 
and unleſs ſuch Stocks be transferred ſix 
Calendar Months before the Death of 
ſuch Donor, and unleſs the ſame be made 
to take Effect in Poſſeſſion immediately 
from the making, and be without Power 
of Revocation. Stat. 9 Geo. 2. c. 36. $1. 

Nothing herein relating to the Sealing Not to extend 
and Delivery of any Deed twelve Calen- to Purchaſe 
dar Months before the Death of the _— ED 
Grantor, or to the Transfer of Stock fix "Re 
Calendar Months before the Death of the 
Grantor, ſhall extend to any Purchaſe for 
a full and valuable Conſideration. Same 
_ 6. 1 ; A . 

Il Gifts of Lands, Oc. or of any 8: 
Charge affecting Lands, Sc. or of any — 
Stock or perſonal Eftate to be laid out in void. 
| Lands, Sc. for charitable Uſes, which 
; ſhall be made in any other Manner, ſhall 
be void. Same Stat. F. 3. EN 
This Act ſhall not make void Diſpoſitions Not to extend 
of any Lands to either of the Univerſities, 2 
) or the Colleges or _—_ within _— verſitics, e. 
$0 


306 


Teftaments, Laſt Wills, 


of them, or to the Colleges of Eaton, Min- 


cheſter, or Weſtminſter, for the better Sup. 
port of the Scholars upon the Foundati- 
ons. Same Stat. G. 


A Man made his Will before the Stat. 
9 Geo. 2. c. 36. took place, but did not 


die till after it took place: Decreed on 


the Opinion of eleven Judges (Denton be- 


ing ill) that the Will ſhould be eſtabliſhed, 
and the Truſts of the Charity carried into 
Execution. 26 April 1740. Aſbburnban 
and Bradſbaw, Barnard. Rep. 6. 


Il here Collateral Evidence ſhall be al. 
lowed to explain, confirm, or con- 
tradi a Will. 


0 — 2 HE conſtant Rule of Law has been 
Collateral E- 


vidence. 


to reject all Parol Proof brought to 


ſupply the Words of a Will, or to ex- 


plain the Intent of the Teſtator, and that 
nothing dehors ſhould be averred, is the 
expreſs Reſolution in Lord Cheyney's Caſe, 
5 Co. 67. And this Rule has fince been 
thought neceflary to be adhered to, not 


only on Account of the Statute of Frauds 


and Perjuries, which was made to. pre- 
vent Perjury, Contraricty of Evidence 
and Incertainty, but becauſe little Regard 
ought to be had to the Expreſſions of the 
Teſtator eitber before or after the making 


his Will; becauſe poſſibly thoſe Expreſſi- 


ons might be uſed by him on purpoſe to 


diſguiſe what he was doing, or to po 
| the 
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the Family quiet, or for other ſecret Rea» 
ſons, which cannot after his Death be 
found out ; but this Rule has received a 
Diſtinction which has greatly prevailed of | 
late, viz. between Evidence offered to a | 
Court, and Evidence offered to a Jury ; 
for in the laſt Cafe no parol Evidence is | 
to be admitted, leſt the Jury ſhould be in- | 
veigled by it; but in the firſt Caſe it can | 
do no hurt, being to inform the Conſci- 
ence of the Court, who cannot be byaſſed 
; prejudiced by it. Vide 2 Vern. 98, 337, 

25. 

The Earl of Gainsboroygh deviſed his Teſtator ha- 
real Eſtate to his Nephew, chargeable ving charged . 
with the Payment of his Debts and Le- 1 
gacies, and made his Lady Executrix, and Legacies, 

who brought a Bill to have the perſonal E- Proof admit- 

| ſtate diſcharged from the Debts and Le- ted of the Te- 
gacies, alledging, that the Creditors _ 3 
threatned to come upon the perſonal E- Executrix 
c ſtate, and averring, that it was the:Intent ſhould have 
N of the Teſtator that ſhe ſhould have the the perſonal 
7 
1 


ſame clear to herſelf, and that the In. Eftate clear. 
ſtructions for making his Will were ſo ; 
t but that either by the Miſtake or Con- 
trivance of the Perſon who drew the Will, 
it was not ſo expreſſed: The Defendant 
demurred, for that no ſuch Averment 


ought to be admitted againſt the Will in 
Writing ; tut the Demurrer was over- 
ruled, and it was ſaid, that ſuch an Aver- 
ment could not be admitted where it was 
to make the Party a Title, yet where it 


vas only to rebut an Equity, as in this 
„ Caſe; 
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Parol Evi- 
dence admit- particular Legacies, and made her Exe- 
ted to prove 
the Teſtator 
intended that 


Debts, which were very ſmall, and the 


upon the real Eſtate. The Counteſs of Gainſ- 
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Caſe; and the Caſe of Crompton and North, 
1 Ch. Ca. 196 was cited; where Mrs 
Crompton deviſed her Lands to Sir Henry 
North, to be ſold for Payment of her 


Heir would have the Surplus a Truſt for 
him: The Court was of Opinion, that 
Sir Henry North might be admitted to 
prove Mrs. Crompton's Intent otherwiſe; 
and alſo the Caſes of King/mill and Ogi, 
Fofter and Munt, and Pring and Pring, 2 
ern. 99. were cited. On the Hearing of 
the Cauſe it plainly appeared in Proof, that 
the Teſtator's Intention was, that the 
Executrix ſhould have the perſonal Eſtate 
clear of the Debts and Legacies ; where- 
upon it was decreed accordingly ; and 
that if it was taken from her by the Cre- 
ditors, ſhe ſhould come in as a Creditor 


borough againſt The Earl of Gainsborongh, 2 
Vern. 252. 
The Teſtator deviſed to his Wife ſome 


cutrix, but made no Diſpoſition of the 
Surplus of his perſonal Eſtate : The 


his Executor Court admitted parol Proof to ſhew, that 
ſhould have the Teſtator intended her the Surplus, 


the Surplus. being to ouſt an Implication or Rule in 


Equity, and on the Evidence decreed for 
the Wife. 2 Vern. 648, 736. Parol Proof 
admitted to ſhew, that a Legacy greate! 
than a Debt due to the Legatee, was nd 
in Satisfaction of the Debt. 2 Vern. 59% 
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, The Teſtator deviſed all his Houſhold Proof to ex- 
, Goods, as Woollen, Linen, Pewter and — 
y Braſs whatſoever, except a Trunk under 3 ky vg 
7 the Chamber Window. The Perſon who queſt of 

e drew the Will was admitted to explain Goods. 
Ir theſe Words notwithſtanding the Statute 

ut of Frauds and Perjuries ; for here it nei- 

0 ther adds to, nor alters the Will, but only 
„explains which of the Meanings ſhall be 
taken; as where a Teſtator deviſes to his 

2 Son Fobn, having two Sons of that Name; 

of W here the Word as may be a Reſtriction, 

at or if the following Words be as particular 

he Inſtances, it may not reſtrain the Word 

te WM whatſoever 5 the Lord Keeper inclined to 

e- think that the Teſtator intended thereby 

1d all his Houſhold Goods, and the Proof 

e- was read. Pendleton and Graut, 2 Vern. 


517. | 
7 A. deviſed to B. Lands of 60 J. per Ann. proof to make 
2 paying 100 J. which he owed to J. & and certain a Per- 
ioo. more which he owed by Bond to 7. N fon deſcribed. 
me and after ſome ſmall Legacies, bequeathed 
xe- the Surplus of his perſonal Eſtate to his 
the W Nieces ; it happened that the 100 L 
"he WM by Bond was not due to F. N but to &. 
ha WW H. and therefore the Deviſee of the 
ls, Land refuſed to pay it, inſiſting, that it 
in WW ought to be paid out of the perſonal E- 
for ftate; the Perſon who drew the Will, 
roo WU ſwore the Teſtator intended the Debt 
ater I due to F. whereupon it was decreed, 
not WM that the Deviſee of the Land ſhould pay 
0%, this Debt; the Lord Chancellor ſaying, 
he aw no Hurt in admitting collateral 
The X 3 Proof 
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Proof to make certain the Perſon or the 
Thing deſcribed. Hodgſon and Hodgſon, 
2 Vern. 593. A 


Proof to ex- The Teſtator having three Daughters, 
— Te. ſeveral Grandchildren and Great Grand- 
of who fnould children, deviſed the Surplus of his Eſtate 
take. to be equally divided amongſt his three 
Daughters, and all his Grandchildren and 
Great Grandchildren who ſhould be living 
within two Years after his Death, and 
died; within two Years after his Death 
other Grandchildren were born: Depoſi- 
tions to prove the Teſtator's Intent that 
none born after his Death ſhould take, 
was admitted to be read ; but the Witneſs 
only ſwearing that the Teſtator ſaid ſo 
or ſo, or to that Effect, the Lord Keeper 
ſaid it ſignified nothing, for that would 
make the Witneſs the Judge, he ought to 
ſet down the very Words, that the Court 
might judge of them; but it was held, 
that without this Proof, the Words within 
two Tears after my Death, were to be taken 
reſtrictively, and extended to none born 
after. Tri. 1700, Dayrel and Moleſ- 
Port b. | 
Farol Evi. Talbot Barker being ſeiſed in Fee of a 
_ 2 real Eſtate as Heir on the Part of his Mo- 
What Heir ther's Mother, and alſo of a ſmall Eſtate 
intended by a of 4 J. per Annum as Heir to his own Fa- 
Will. ther, deviſes all thoſe Lands to Truſtees 
and their Heirs, in Truſt to pay ſeveral 
Annuities and Charities ; after Payment 


of which he deviſes the Reſidue of the 
Rents 
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Rents and Profits of the Premiſles, to his 
own Right Heirs of his Mother's Side for 
ever : And the Queſtion was, Who ſhould 
be intitled to the Reſidue of the Rents 
and Profits, whether the Heir of. his Mo- 
ther's Father, or the Heir of the Mother's 
Mother ? .It was inſiſted that parol Proof 
ſhould be read to explain the Teſtator's 
Intention ; to which it was anſwered, that 
tho* parol Proof might in ſome Caſes be 
allowed as to perſonal Eſtates, as 1 Ver. 


zo. yet in the Caſe of Land there ought 


not to be parol Proof. 2 Vern. 621. Lord 
Chancellor : In this Caſe -parol Evidence 
of what the Teſtator ſaid or directed when 
he ordered the Will to be made, 'may be 
admitted, as 5 Co. 68. Paſcbæ 1723. Harris 
verſus The Biſhop of Lincoln, 2 Williams 
135. 
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CHAP. V. 


Of the Revocation of a Te 
Stament or Laſt Will; Of 
Land; Of Chattels; By 
making a later Teſtament; 
By cancelling ; By Altera- 
tion of the Teftator's Cir- 
cumitances ; Of Republica- 
tion. 


— 


6—— — ** *— „ — — — c: 


Of the Revocation of a Teſtament or 
Laſt Will. 


In what Man- N Deviſe in Writing of Lands, Tene- 
ner a Will in ments; or Hereditaments, or any 
CW .- Clauſe thereof, ſhall be revocable other- _ 
COT 7 * wiſe than by ſome other Will or Codicil in 
Writing, or other Writing declaring the 

ſame, or by burning, cancelling, tearing 

or obliterating the ſame by the Teſtator him- 

ſelf, or in his Preſence, and by his DireQi- 

ons and Conſent ; but all Deviſes and Be- 

queſts of Lands and Tenements ſhall re- 

main and continue in Force until the 

ſame be burnt, cancelled, torn or obli- 

terated by the Teſtator, or by his Direc- 

tions 
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tions in Manner aforeſaid; or unleſs the 
ſame be altered by ſome other Will or 
Codicil in Writing, or other Writing of 
the Deviſor ſigned in the Preſence of 
three or four Witneſſes declaring the 
ſame. Stat. 29 Car. 2. c. 3. F. 6. 

No Will in Writing concerning any In what Man- 
Goods or Chattels, or perſonal Eſtate, ner a Will in 
ſhall be repealed, nor ſhall any Clauſe, Writing of 
Deviſe or Bequeſt therein, be altered or Cas 
changed by any Word, or by Will by, — 4 
Word of Mouth only, except the ſame 
be in the Life- time of the Jeſtator com- 
mitted to Writing, and after the Writing 
thereof read unto the Teſtator, and al- 
lowed. by him, and proved to be ſo done 
by three Witneſſes at the leaſt, Star. 29 
Cay. $8319, % ay 

One by Will duly executed and atteſted One makes a 
by three Wirneſſes, who ſubſcribed the ſecond Will 
ſame in his Preſence, deviſed Lands rar 
Truſtees to ſeveral Uſes : He afterwards but to the 
made another Will of the ſame Lands, ſame Uſes, 
deviſing to other 'Truſtees, but to the an and revoking 
ſame Uſes; and there wasa Clauſe in this for — ET 
laſt Will revoking all former Wills; but ,eg do * 
in this laſt Will, though ſubſcribed by the not ſubſcribe 
Teſtator and atteſted by three Witneſſes, in his Pre- 
yet the Witneſſes Names were not ſub⸗ — — 
ſcribed in the Teſtator's Preſence. It was ke by the 
obſerved, that there was a Diverſity be- fr Will tho' 
twixe the Penning the two Clauſes in the it becancelled. 
Statute of Frauds, the Clauſe 5 5. rela- 
ting to a Deviſe of Lands, requires that 
the Witneſſes muſt ſubſcribe in the Teftator's 

Preſence ; 
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Preſence; but the Clauſe F. 6. of re- 
voking former Wills, does not requise 
them to do ſo; and the Caſe of Eccle- 
fon and Speak, 3 Mod. 258. and Show. 89. 
was Cited. Lord Chancellor: I allow of the 
Caſe of Fccleſton, and Speak, in Regard 
there the ſecond Will deviſed the Lands 
to the fame Perſon to whom they had 
been deviſed by the firſt Will, and there. 
fore it may be truly ſaid, that the ſecond 
Will did not intend to revoke the former, 
but rather to confirm it. A ſecond Will 
deviſing Lands to the ſame Perſons as the 
former, and revoking all former Wills, 


and this ſubſcribed by* three Witneſſes, 


but not in the Teſtator's Preſence, ſhall 
never revoke the former Will ſo as to let 
in the Heir; nay, if by the latter Will 
the Premiſſes had been given to a third 
Perſon, it ſhould never have let in the 
Heir, in Regard the Meaning of the ſe- 


cond Will was to give to the ſecond Deviſee 


what was taken from the firſt, without 
any Conſideration had to the Heir, and 
if the ſecond Deviſee took nothing, the 
firſt Deviſee loſt nothing; or if the firſt 


Will had been cancelled by the Teſtator's 


Directions, upon a Preſumption that the 
ſecond Deviſee was to take the Premiſſes 
by the ſecond Will,” ſuch Cancelling ſhould 
not have profited. the Heir, becauſe it 
would have been a Cancelling proceeding 
from a Miſtake : It is no more than if the 
Teſtator being ſick, and having two Wills 
under his Pillow, ſhould, by Miſtake, 

S | give 


| 
| 
, 
) 
4 
g 
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give his laſt Will to be cancelled ; or or- 
der one to cancel his firſt, who, by Mi- 
ſtake, cancels his laſt ; and ſo in the prin- 
cipal Caſe, though the firſt Will was or- 
dered to be cancelled, and the ſame was 
in Fact cancelled. accordingly, yet all this 
being upon a Preſumption that the lat- 
ter Wil] was good, and duly executed, it 
is properly relievable under the Head of 
Accident; wherefore let the Heir be in- 
joined, and the firſt Deviſee hold and 
enjoy. In this Caſe it was ſaid by Sir 
Thomas Powis, and not denied by any, 
that if a Man, having two Duplicates 
of his Will, cancels one of theſe Dupli- 
cates with an Intention to deſtroy his 
Will, this is a good Revocation. of the 
whole Will, and of both the Duplicates ; 
and that this was Sir Edward Seymour's 
Caſe. Hil. 1116. Onions verſus Tyrer, 
1 Williams 343. 2 Vern. 741. Prec. Chan. 
59. pn 

l If a Man revokes or cancels either the Cancelling 
original Will or the Duplicate of his Will, 4 —＋ og 
it is an effectual avoiding of both, both be- — 

ing but one Will, and muſt ſtand or fall 

together. 2 Vern. 142. ſed vide Swinb. 


P. 7. H. 16. p. 4. . 21 i 
The Teſtator made his Will in Writing, Texringoff 


and thereby deviſed all his real and per- Will. if not 


ſonal Eſtate to his Wife, her Heirs and done animo 
Executors, in Truſt, to pay his Debts cancellandi, is 
and Legacies; and then deviſes ſeveral no Revoca- 
Legacies to his Children and other Per. n. 

ſons, and concludes thus: In Witneſs 

BY whereof 
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whereof. I bave to this my Laſt Will and 
Teftament, containing nine Sheets of Paper, 
and to a Duplicate thereof to be left in the 
Hands of A. B. ſet my Seal to every Sheet 
thereof, and to the laſt of the ſaid Sheets my 
Hand and Seal inthe Preſence of three Mit- 
ueſſes; and this Will was atteſted accord» 
ing to che Statute ; afterwards the Teſta. 
tor being minded to add other Truſtees to 


his Wife, and to make ſome little Altera- 


tions in his Will, ſent for a Scrivener, and 
gave him Directions to prepare a Draught 
of Inſtructions for another Will, which 
the Scrivener did accordingly ; and the 
Teſtator having read and approved the 
fame, ſet his Hand to it: and thinking he 


had made a new Will, takes the firſt 


Will out of his Pocket, and tears off the 
Seals from the firſt eight Sheets ; where- 
upon the Scrivener asked him what he was 
doing ? he ſaid he was cancelling his firſt 
Will; but the Scrivener deſiring him to de- 
ſiſt, for that the other Will was not complete, 
and would not paſs the real Eſtate for want 
of being executed according to the Statute 
29 Car. 2. c. 3. he ſaid he was ſorry, and 
immediately deſiſted, and ſoon after died 
without having done any thing further as 


to the perfecting the ſecond Will or can- 


celling the firſt. The Spiritual Court held 
the laſt Will to be good, as to the perſonal 
Eſtate, and admitted the Wife, Who was 
Executrix of that Will, to prove it. The 
Legatees and Truſtees in the firſt Will 
brought a Bill in Chancery to have a 3. 
cine 
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cific Performance of the Truſts in the firſt 

Will, and to have the Eſtate fold purſuant 

to the Directions of that Will. The Lord A ſecond Will 
Chancellor held, that the ſubſequent Will not executed 

could be no Revocation, as to the real ns wr. Zh 
Eſtate, not being executed according to ,, Revocation 
the Statute of Frauds and Perjuries, and of the firſt as 
that as to the tearing off the Seals from to a real E- 

the firſt eight Sheets, that not being done fate. 

animo cancellandi, was no Revocation, 

and that the Seal remaining whole to the 

laſt Sheet was ſufficient, and in Strictneſs 

it was not neceſſary that all the Sheets 

ſhould be ſealed ; but becauſe the Spiritual 

Court had ſentenced the ſecond a good Will 

of the perſonal Eſtate, the Lord Chan- 

cellor held it a good Will for the whole | 
perſonal Eſtate ; that ſuch perſonal Lega- Two Wills, 

cies in the firſt Will as are left out in the one for — 
ſecond, muſt be loſt; but thoſe Legacies — 
that are given by the firſt Will, and charg- {onal Eftate. 

ed on the real, if they are given alſo by 

the ſecond Will, they ſhall continue charge- 

able on the real Eſtate, unleſs they are 

enlarged by the ſecond Will ; for though 

the ſecond Will was not of itſelf ſuffici- 

ent to charge the real Eſtate, yer ſince 

the real Eſtate remained well deviſed by 

the firſt Will, they ſhould ſtill be ſecured 

by the real Eſtate, for they were not de- 

viſed out of Land like a Rent, but only 

ſecured by Land which was welt deviſed 

before: As for other new abſolute. per- 

| ſonal Legacies deviſed by the laſt Will, 

they ſhould be chargeable only on the 


per- 
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perſonal Eſtate, but ſhould have Pre- 
ference to be firſt paid out of the 
perſonal Eſtate before other Legacies 
in the firſt Will charged upon the real E- 


- ſtare, becauſe they had their ſeveral Funds 


Teſtator 


out of which they were to be paid. 
Hil. 6 Anne, Hyde and Hyde, 3 Ch. Rep. 


155. 
Walter, Tenant for Life, with Power 


makes a Leaſe to make Leaſes for any Number of Years, 


for 1000 
Years in 
Truſt, and de- 
viſes it to pay 
Debts and 
Legacies, then 
borrows 
1000 J. and 
pays his 
Debts, and 
for Security 
leaſes the 
ſame Lands 
for 1000 
Years, this 
no Revoca- 
tion. 


with Remainders over to others, makes a 
Leaſe to Truſtees for Performance of his 
Will, and makes his Will, and appoints 
ſeveral Debts and Legacies to be paid by 
the Truſtees, and afterwards borrows 
IoooJ. of A. with which he clears his 
Debts, and for Security of this 1000 J. he 
leaſes the ſame Lands to A for 1000 
Years, and dies ; and the Queſtion was, 
whether the Remainder-man or the Lega- 
tees ſhould redeem ; for it was objected, 
that the Leaſe to 4. was a Revocation of 
the Will, and fo the firſt Leaſe now is 
only to attend the Inheritance. Finch 
Lord Chancellor: If one deviſes in Fee, 
and after leaſes for Years, this is only a 
Revocation qu, the Term; ſo here the 
Security to A. is but a Revocation qroad 
the Debt; and when that is ſatisfied the 
Legatees ought to be let in, and fo the 
Truſtees for them may redeem. 22 No- 
vember 1682. Perkins and Walter, 1 Vern. 


97. F. C. 


Sir 
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Sir Thomas Vernon by Will charges the Lands charged 
Manor of Hodnet and Lands with Porti- T Wl mw 
ons and Maintenance for his Daugters, inen 
and gives 20004. to his Lady upon Con- fo Daughters 
dition that the releaſe her Dower on Re- and 2000 /. 
queſt : After this, to ſecure a Debt of = the — ue 
8600 J. to Mr. Savile, he levies a Fine 8 

S. wherein his Lady joins, and this in wards mort- 

ruſt to be ſold for Payment of the 8600/7. gaged forPay- 
and the Remainder to be in Truſt for him mentof Debes, 
and his Heirs, and dies. Cur* : This Sur- 1 
plus, whatever it is, muſt be ſubject 3 
the Will, and the Lady and Daughters to but the Sur- 
be paid, and what remains to go to the plus is ſubjet 
Heirs : If the Surplus be not ſufficiepr, o the Will. 
then the Mother and Daughters to have 
in Proportion ; and if to have ir raiſed 
out of the Profits, then they go to Hand in 
Hand, and no Preference in Payment. 

10 November 1691. Vernon and Jones, 2 

Vern. 291. S. C. In this Caſe, Hail and 

Dench, 2 Ch. Rep. 29. 1 Vern. 329, 342. 

was cited, where A. deviſed Lands to B. 

and afterwards mortgages the ſame Lands 

to J. S. B. ſhall have the Redemption. 
If a Man deviſes Lands to another in Deviſe in F 


Fee, and afterwards mortgages the ſame Not revocable 


Lands for Years or in Fee, though a Mort- by : 


a ce, but 
gage in Fee be a total Revocatioa at Law, i, ae. 


I Roll. Ab. 616. yet in Equity it is only 
a Revocation pro tanto. 1 Vern. 329, 342, 
97, 141, 182. 1 Salk. 158. | 
A. ſeiſed in Fee, deviſes to B. in Pee, A Leaſe for 


er tor Life, and afterwards leaſes to C. 2 's 10 
f evocation of 


OT à Deviſe in 
Fee or for 
Life, but pro tante. 
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for Years ; this even at Law ſhall be no 
Revocation but during the 'Term, for it 
does not appear that the Teſtator intend. 
ed it further. Mountague and Fefferys, 1 
Roll. Ab. 616. 2 D. A. 528, p. 3. 529, þ. 
4. 530, P. 2. 531, P. 1, 2, 4. $533, p. 
5. Moor 429. Poph. 108. Godol. 57. 
Leſſee for 0 The Teſtator poſſeſſed of a Term for 
Years deviſes forty Years, deviſed to his Wife, and after. 
var ag wards leaſes the ſame Land to another for 
for 20 Years, twenty Years, and dies. It was held, 
this only a that this Leaſe was no Revocation of the 


Revocation whole Eſtate, but only during the twenty 


pro tanto. Years, and that the Wife ſhould have the 
Reſidue by the Deviſe. Vilcox and Kent, 
1 Roll. Ab. 616. 

| Teflator de- Coke deviſed his Land to his Siſter in 

viſes in Fee, Fee, and twelve Years after let the ſame 


and afterleaſes Land by Indenture to the ſaid Siſter for 


the ia f 
n ſixty Years, to commence after his Death, 


Deviſee for and delivered the Deed to a Stranger to 
60 Years, to the Uſe of his Siſter, which Stranger did 
© che Te- not deliver it to the Siſter till after the 
Rator's Death, Death of the Deviſor, and ſhe never agreed 
this is a Re- to it, but claimed by the Deviſe. This 
vocation. was held to be a good Revocation of the 
whole Eſtate, for both thoſe Eſtates can- 
not ſtand in her to begin at one Time; 
whereby his Intent appears to be altered, 
and to give her a leſs Eſtate : But by all 
the Juſtices, except Valmeſley, if ſuch a 
Leaſe had been made to a Stranger, it had 
not been any Revocation for the Term ; 
but Malmeſley held, that in Regard it is 
an intire Deviſe, it is a Revocation for 
4 all; 
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all; but a Deviſe of a Manor, and after 
a Leaſe or a Deviſe of Part thereof to 
another, is no Revocation for the Reſi- 
due, for they are ſeveral, and may be ſe- 
vered; but in the principal Caſe they all 
agreed that it is a Revocation, for the 
Eſtates cannot ſtand together; but if it 
had been made to her to begin preſently 
or futurely in his Life-time, that had not 
been any Revocation, for it might have 
determined in his Life-time, and have 
well ſtood with his Will. Coke and Bullock, 


Cro. Fac. 49. 2 D. A. 532, p. 5. 


32 


The Teſtator deviſed to his youngeſt Deviſes ſor 
Son a Meſuage for 99 Years, if three 99 Years, if 


Lives lived ſo long, yielding and paying 
to his Siſter 20 J. per Annum until the was 


three Perſons 
live ſo long, 
and then leaſes 
twelve Vears of Age, and afterwards 40 J. ſor 99 


Vears 


per Annum for her Life. The Teſtator if three Per- 
afterwards, for 300 J. Fine, demiſed the ſons live fo 


ſaid Meſuage to F. S. for 99 Years, if 


long. render- 
ing Rent, no 


three Lives lived ſo long, yielding and Revocation. 


paying 50 J. per Annum to the Teſtator, 
his Heirs and Aſſigns. The Maſter of the 
Rolls held this to be a Revocation ; but 
the Lord Keeper, on an Appeal, decreed 
it to be no Revocation, and that the 
Daughter ſhould be paid her Annuity ; 


and he ſaid, that the Rule is, that where 
a ſubſequent Act ſhall amount to a Revo- 


cation by Implication, it muſt be a neceſ- 
ſary Implication, and the Act muſt be 


wholly inconſiſtent with the Deviſe. Lamb 


and Parker, 2 Vern. 495. 
Y Edward 


i 
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The Teſtator Edward Earl of Lincoln mortgaged the 
| pen Land, Manor of & to Hynn in Fee for 120001. and 
- Suppolal of afterwards by his Will, in Default of Iſſue 
an intended Male of his own Body, deviſed it to Sir 
Marriage, Francis Clinton (who was to ſucceed him in 
which never the Honour) for Life, with Remainder to 
_ Effect, his firſt and other Sons in Tail Male, with 
es the . 

ſame by Leaſe other Remainders over, and appointed 
and Releaſe ; that his Houſhold Goods at his chief Houſe 
this a Revo- at S. ſhould remain there as Heir-Looms 
cation. to the next Heir Male who ſhould be Bar 
of Lincoln, and made Sir Francis Clinton 
Executor. Afterwards the Earl (who was 
very whimfical) took a Fancy to one Mrs, 
Calvert, Daughter of Lord Baltimore, and 
fancied he ſhould marry her (though it 
was proved in the Cauſe, that there never 
was any Intention of ſuch Marriage in 
her or any of her Relations, nor any Trea- 
ty) and thereupon makes a Leaſe and Re- 
leaſe of the Premiſſes to Davenport and 
Toumſbend and their Heirs, in Conſidera- 
tion of ſuch Marriage (as it was expreſſed) 
to the Uſe of himſelf and his Heirs till the 
; ſaid intended Marriage took Effect, then 
5 as to Part in Truſt for Mrs. Calvert and her 

Heirs in Lieu of Dower; and as to the 

Reſt, in Truſt to be ſold todifincumber that 
Part ſettled on Mrs. Calvert, and the Sur- 

plus of the Money to his Executors and 
Adminiſtrators; there was no further 
Progreſs towards this Marriage, and ſoon 
after the Earl died, and the Honour de- 
ſcended to Sir Francis Clinton. A Bill be- 
ing brought, the Queſtion was, who had 

| a 


| 
4 
0 
r 
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a Right to redeem, the Heir of the late | 


Earl, or the preſent Earl as Deviſee? 


For the Heir it was inſiſted, that the Will 


is to the Diſinheriſon of the Heir, who is 


always favoured ; that as to Mortgages 
having been held no Revocation in Equi- 
ty, the Reaſon is, becauſe Mortgages are 
not conſidered as Conveyances of the E- 
ſtate, but only as Charges upon it; the 
Lord Keeper was of the ſame Opinion, 
and decreed for the Heir at Law of the 
late Earl ; and this Decree was affirmed in 


the Houſe of Lords. Earl of Lincoln and 
Rolls, Sbower's P. C 154. 


Sir ohn Huband by Will in Writing de- TT 4s. 


viſed ſeveral. pecuniary and ſpecific Lega- viſes his E- 
cies, and then gave all the reſt of his real ſtate, a ſub- 


and perſonal Eſtate, after Debts and Le- ſequent Set- 


gacies paid, to hap Pollen in Tail, on I ..c. and Re- 


any Writing under his Hand and Seal, or oy 
by his laſt Will and Teſtament ſhould 
appoint ; ſoon after this Sir Fohn died 


without altering or revoking his laſt Will, 


or making any Appointment touching his 


real Eſtate. It was held, that this Leaſe 
and Releaſe was a Revocation of the 


Will. Aich. 1712. Pollen and Huband, 
1 Williams 751. | 
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Tettator de- The Teſtator having Iſſue four Daugh. 
. — ters, but no Iſſue Male, deviſed his Lands 
wards in his in Truſt to permit his Daughter S. to re- 
Liſe- time ſet- ceive the Rents and Profits until her 
tles Pari of Death or Marriage, and if ſhe married with 
= _— on Conſent of the Truſtees, then to convey. 
Revocation a, the Premiſes to her and her Heirs ; but 
to the Reſi- if ſhe died before Marriage, or married 
due. without ſuch Conſent, then to convey to 
other Perſons : Afterwards the Teſtator's 
Daughter F. marrying with his Conſent, 
he ſettled Part of the Lands on her and 
her Husband, and died. It was held, that 
this Settlement was no Revocation of the 
Will as to the Deviſe of the other Lands. 
Clarke and Berkely, 2 Vern. 120. | 
Where 8 A Man by Writing deviſed the Reſ- 
— ein duum of his perſonal Eſtate to his Wife, 
void in the and afterwards ſhe dying, he by a nuncu- 
Life-time of pative Codicil bequeathed to 7. &. all that 
the Leſtator, he had given to his Wife. It was held, 
_ _ = that by the Death of the Wife the De- 
G be- viſe of the Reſidue was totally void, and 
ueaths the the Codicil was no Alteration of the for- 
me, this no mer Will, but a new Will for the Reſidue. 


but « new Raron 334. 


Will as to that. 


Of a Revoca- We have herein in ſome Meaſure 
tion of a Te ſeen the Opinion of the Courts in Wef- 
— _ minſter Hall as to the Revocation of a 
tels only, Will where Lands or Tenements are de- 
viſed ; but the Revocation of a Will 
which concerns only Goods and Chattels, 


is properly examinable in the ———— 


and Executors. 


Court: We will ſhortly conſider what 
will be a Revocation of a Will relating to 
Goods and Chattels only by the Eccle- 
ſiaſtical Law, but at the ſame Time the 
Reader muſt remember what ſhall be 
a Revocation of ſuch Will by the Statute 
29 Car. 2. c. 3. antea fo. 313. | 

A Teſtament may be revoked, 1. By 
making a ſecond Teſtament. 2. By re- 
voking and cancelling the Teſtament 
made, 3. By Akeration of the Teſtator's 
Condition and Circumſtances. 
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A Man may as often as he will make a Of revoking 
new Teſtament ; this Power remains un- 2 Leſtament 


til the laſt Breath, and there is no le al 7 mak 
Means to hinder him from it ; bur 1 — 
Man can have two Teſtaments, (that is, 


of a perſonal Eſtates for we have before, 
fo. 318. in the Caſe of Hyde and Hyde, 
ſeen that a Man may have one for his real 
and another Teſtament for his perſonal 
Eſtate) and therefore the laſt only is of 

Force, and maketh void the former, 
The latter Teſtament infringes the for- 
mer, though there be no Mention- in the 
ſecond Teſtament of revoking the former; 
and the latter Teſtament will make void 
the former, although the Teſtator ſhould 
have made an Oath not to revoke the 
ſame, the Oath being revoked together 
with the Teſtament ; but the later doth 
not revoke the former when the later is 
imperfect in reſpect of the Teſtator's Will, 
and not in reſpe&t of Solemnity ; The 
later Teſtament doth not make void the 
TS: former 


Teftaments, Laſt Wills, 
former when it is greatly ſuſpected that 
the Teſtator was compelled to make the 
later Teſtament by Fear or Violence, or 
that he was induced ro make the later 
by Fraud or Deceit ; the later Teſtament, 
being made at the Interrogation or Sug- 
geſtion of ſome other Perſon, eſpecially 
when the Teſtator is very ſick in extremis, 
doth not make void the former, unleſs ir 
. plainly appear to be the expreſs Will of 
the Teſtator to revoke the former and 
unleſs the Teſtator himſelf dictated the 
later Teſtament, or unleſs the later Te- 
ſtament be in Favour of the Teſtator's 
Children, or others who were intitled to 
the Adminiſtration of his Goods in Caſe 
he had died inteſtate : If the Teſtator 
having made two Teſtaments at different 
1 and the Teſtator being ſick upon 
nis Death-Bed, ſome preſenting both Te- 
ſtaments to him, ſhould ask Which of 
them he would have ſtand for his Teſta- 
ment, and the Teſtator, being of perſe 
Mind and Memory, ſhould deliver the 
former Teſtament, this Teſtament ſo de- 
livered ſhall be the Teſtator's laſt Will 
though firſt made: When the later Teſta- 
ment doth not diſſent from the firſt, but 
agreeth with the ſame in all Points, it 
ſhall not revoke the former, eſpecially if 
the ſecond was made ſhortly after the firſt, 
for they ſeem to be but one Teſtament in 
ſeyeral Writings : If there be no Execu- 
tor named in the later Teſtament it doth 
not revoke the former, for then it is but 

Bs | : 
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a Codicil: The later Teſtament doth not 
revoke the former, if it be made in Heat 


of Anger and Diſpleaſure conceived by 


the Teſtator againſt the Executor of the 
firſt Teſtament, if they be afterwards re- 
conciled and become Friends: A Teſta- 
ment made with a Clauſe derogatory of 


all future Wills and 'Teſtaments, as if the 


Teſtator ſhould ſay, whatſoever Teſtament 
J. ſhall hereaſter make, I will that the ſame 
ſhall be of no force, is not always infringed 
by a later Teſtament, unleſs there be a 
ſufficient Mention or Revocation of the 
former Teſtament or Clauſe Derogatory. 
Of Clauſes Derogatory there be two Sorts, 
the one derogatory of the Power of ma- 
king Teſtaments, the other derogatory of 
the Vill of making Teſtaments, e. g. Of 
the firſt Sort, when the Teſtator uſeth 
theſe or the like Words, I do from bence- 
forth renounce the Power of making any other 
Teſtament ; or thus, I will that hereafter I 
have no more Liberty or Authority to make 
more Wills or Teftaments ; e. g. Of the ſe- 
cond Sort, when the Teſtator uſeth theſe 
or the like Words, If ] make any Teſta- 
ment hereafter, I will that the ſame be of 
no Force; or thus, If I make. any Teftament 
hereafter, except wherein I write the Lord's 
Prayer, my Mind and Will is, that the 
ſame be void and of no Effect. If the Clauſe 
be derogatory of the Power or Liberty of 
making Teſtaments, and the Teſtator after- 
wards maketh another Teſtament, it is not 
neceſſary to make therein any Mention or 
> & Vt ERNevo- 


327 


> „„ — 


Li 
4. 
5 
a 
i 
1 
b 
; 
i 
i, 


- # 
he 


328 


Teſtaments, Laſt Wills, 


Revocation of the former 'Teſtament, or 
of the derogatory Clauſe therein con- 


| tained, for the Clauſe derogatory of the 


Power of making a Teſtament is utterly 
void in Law,. and a Man cannot renounce 
that Power. If the Clauſe be derogatory 
of the Teſtator's Will, then it is neceſſa- 
ry that in the latter Teſtament there 
be Mention or Revocation of the former 


' Teſtament, with the Clauſe derogatory, 


otherwiſe the former Teſtament will re- 
main in Force ; the Reaſon is, becauſe 
there is preſumed a Defect in the Teſta. 
tor's Will in the ſecond Teſtament, - and 
that his Meaning is not to have the for- 
mer revoked without making Mention of 
the former derogatory Teſtament ; but it 
is not always true that the Teſtament 
containing a derogatory Clauſe of the 
Teſtator's Mill, is not infringed by a later 
Teſtament, wherein there is no Mention 
or Revocation of the former Teſtament 
derogatory ; as when it is proved by other 
Conjectures, that it was the Teſtator's 
Meaning that the former Teſtament ſhould 
be revoked ; or when there is ten Years 
expired from the Time of the firſt Teſta- 
ment, or when the ſecond Teſtament is 
made in Favour of the Teſtator's Chil- 
dren, or ſome other Perſon intirely be- 
loved by him, or when the Executor in 
the firſt Teſtament does afterwards greatly 
offend the Teſtator. There be three Sorts 
of Revocations, one general, another ſpe- 
cia, and the third ſingular or individual ; 

General 


and Executors. 


General, when the Teſtator in his later 
Teſtament uſeth theſe or the like Words, 
I will that this Teſtament ſhall ftand not- 
withſtanding any other Will or Teſtament by 
me beretofore made; or thus, I revoke and 
male void all former Wills and Teſtaments ; 
Special, when the Teſtator uſeth theſe or 
the like Words, I do hereby revoke all for- 
mer Teſtaments, notwithſtanding any Clauſe 
derogatory in the ſame ; Singular, when the 
Teſtator ſays, I make my laſt Will and Te- 
ſtament, notwithſtanding that Clauſe dero- 
gatory in my former Will, that I would not 
have that Teſtament revoked, or unleſs I 
ſhould inſert in this Teſtament the Lord's 
Prayer ; or thus, notwithſtanding that 
Clauſe derogatory in my former Will, where- 
by I would, that no Will or Teftament after- 
wards to be made ſhould prevail, although I 
ſhould ſpecially derogate from the former ; 
or thus, Notwithſtanding that Will ubere- 
in I made ſuch a Perſon my Executor; 
or thus, Netwithfandifle that Will that I 
made at ſuch a Place, and before ſuch Wit- 

neſſes, Ec. If in the latter Teſtament there 

be a general Revocation, as notwithſtand- 

ing all former Teſtaments, Sc. A former 

Teſtament containing a Clauſe derogato- 

ry of the Teſtator's Vill, is not thereby 

taken away, though there be but one 

former Teſtament, If in the ſecond Te- 
ſtament there be a ſpecial Revocation, as 

notwithſtanding any Teſtaments with their 

Clauſes derogatory, Sc. a former Teſta- 


ment that contains a derogatory 8 
| wi 
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will be taken away, If in the ſecond. 
Teſtament there be a ſimgular Revocation 
of the former Teſtament, as notwith- 
ſtanding ſuch a Teſtament made before 
fuch a Notary, Ec. ſuch former Teſta- 
ment having a general Clauſe derogatory, 
is thereby ſufficiently revoked, though 
the fecond Teſtament do not mention 
the derogatory Clauſe contained in the 


former Teſtament. If in the former Te- 


ſtament there be a ſpecial Clauſe deroga- 
tory, and the ſecond Teſtament makes a 


general Mention of the former Teſtament 


of the Clauſe derogatory, the former Te- 
ſtament is revoked; but it is otherwiſe 
if the ſecond Teſtament do not mention 
the Clauſe derogatory. If in the former 
Teſtament there be a ſpecial Clauſe dero- 
gatory circumſcribed with certain limits, 
e.g. I will that this Teftament fhall ſtand 
notwithſtanding any other to be made hereaf- 
ter, unleſs in the ſame Iurite, or canſe to be 
written, the Lord's Prayer, this former 
Teſtament may be taken away by a later 
Teſtament although the Lord's Prayer be 
not written in the ſame, but then the 
later Teſtament ſhould not only mention 
the former Teſtament, but alſo the Clauſe 
derogatory, as Iwill that this later Teſta- 
ment ſhall ſtand notwithſtanding any former 
Teſtament by me made containing what ſos ver 
Words or Clauſes derogatory. When Clauſes 
derogatory are found in any Teſtament, 


te Perſon of the Teſtator is to be conſi- 


dered, whether he be ſuch a Perſon as 
I under- 


and Exetmtors. $$}. 
underſtands the Nature of a derogatory | 
and revocatory Clauſe, and alſo the Oc- | 
cafion of inſerting fuch a Clauſe, whe- . 
ther it was inſerted by the ſole Motion of 
the Teſtator, or at the Inſtigation and Per- 
fuaſion of ſome other, as the Executor, 
Legatee, Attorney, &c. for if the Te- 
ſtator underſtood the Nature and Effect of 
ſuch a derogatory Claufe, and voluntarily 
nferted the ſame of his own Accord, it 
o be prefumed he did it leaft he might 
be ſolicited by the 3 and Impor- 
tunity of Kinsfolks, to change and revoke 
his Will contrary to his fettled Purpoſe, 
in which Caſe the former Teſtament is not 
eafily revoked ; but if the Teſtator was | | 
a ſimple Perſon, and ignorant of the Na- 
ture and Effect of a derogatory and revo- 
catory Clauſe, and if ſuch Clauſe be in- | 
ſerted by the Attorney at the Requeſt of + 
ſuch who profit by the Will, and are un- ; | 
willing it ſhoutd be revoked, then, how- ol 
ſoever the former Teſtament. be fortified | 
with cunning Clanfes of inferting the 
Lord's Prayer, and the like, in the Feond 
Teſtament, or of riot revoking the for- 
mer Teſtament, although in the ſecond 
he ſhould expreſsly revoke the ſame ; the 
ſame may be eaſily revoked without any 
ſuch preciſe Obſervation of ſpecial Revo- 
cation. 3 
It is lawful for every Man who has Of revoking 
made a Teſtament to revoke the ſame * 
and to die inteſtate ; but no Man is pre- | 
| ſumed to have revoked his Teſtament | | 
| once | 


—— — — mm  - — — — — 
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once made, unleſs the Revocation be 
proved ; though a Man lives forty Years 
after he has made a Teſtament, it is not 
preſumed to be revoked by the Length of 
Time, even though during that Time his 
Wealth and Subſtance have greatly in- 


' creaſed, and though the Teſtament be to 


the Prejudice of {uch as would be intitled 
to the Adminiſtration of his Goods; and 
if theſe Circumſtances concur and attend 
one Teſtament, the ſame is not preſumes 
to be revoked : If the Teſtator, after.the 
making his Teſtament have a Child born, 
I apprehend it is not to be preſumed, 
that the Teſtament is thereby revoked, 
eſpecially if the Teſtator lived a long Time 
after the Birth of the Child, and might 
have revoked the Teſtament and did not, 
vide Eg. Ab. 413. p. 15, Brown and Thom- 

ſon, et poſtea 335, 337. If he that is ap- 
pointed Executor or Legatee doth, after the 
making the Teſtament, become an Enemy 
to the Teſtator, or doth him ſome great In- 
jury; or if the Teſtator, upon Heat of 

Anger or Diſpleaſure conceived without 
Juſt Cauſe againſt his Son, or other Per- 
ſons who would be intitled to the Admi- 


 niſtration of his Goods, if he had died in- 


teſtate, make his Teſtament in Fayour of 
others, and afterwards (the Heat of his 
Paſſion being extinguiſhed) they be re- 
conciled ; in theſe two Caſes the 'Teſta- 
ment is preſumed to be revoked. If the 
Teſtator, being in extremis, and afraid 


to die, doth bequeath ſome Legacies ad 
| pias 


and Executors. 


pias Cauſas, and afterwards recovers his 
Health, the Legacy is then preſumed to 


be revoked ; this ſeems to me to be odd 


Doctrine for an Eccleſiaſtical Court; but 
I apprehend this, and ſome other of the 
Eccleſiaſtical Laws on this Head, above 
recited, are comptrolled by the Statute 


29 Car. 2. c. 3. F. 22. antea fo. 313. 
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If the Teſtator cancels or defaces his Cancelling, 


Teſtament, the ſame is thereby adjudged 
void ; this Rule extends to nuncupative 
Wills, afterwards reduced into Writing ; 
as if a Man 'make a nuncupative Will, 
then cauſe the ſame to be reduced into 
Writing, and afterwards voluntarily can- 
cels or cuts the ſame Writing, or other- 
wiſe defaces it, ſuch Teſtament is void, 
as if it had been written at the Begin- 
ning, neither is it of any Uſe to prove 
the ſame by Witneſſes; for though the 
Writing does not appertain to the Sub- 
ſtance of the Teſtament, yet by the can- 
celling the Teſtator is preſumed to have 


altered his Mind; but in ſome Caſes the 


_ Cancelling or Defacing the Teſtament ſhall 
not make the ſame void, 1. Where the 
Teſtament was cancelled by the Teſtator 
himſelf unadviſedly, or by ſome other 
Perſon without the Teſtator's Conſent, 
or by ſome other Caſualty. 2. When the 
Teſtator, after he hath voluntarily pulled 
away the Seal, doth ſeal the ſame again. 
3. When the whole Teſtament is not 
cancelled or defaced, but ſome Part of it 


only eraſed, blotted, or put out; = 
| ö 
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the other Parts of the Teſtament. remain 
firm as they did before, although the E- 
raſement, Sc. be in the chief Part of the 
Teſtament, as the appointing the Execu- 
tor. Vide Burkit and Burkit, 2 Vern. 498. 
4. When there are ſeveral Papers or Wri- 
tings of one Tenure, each containing the 
whole Teſtament, the Defacing or Cancel- 
ling of ſome of them doth not hurt the 
Teſtament, unleſs it was proved that the 
Teſtator's Mind was contrary ; /ed vide 2 
.Vern. 142. 5. When the Teſtament is 
loſt either in the Teſtator's Life-time or 
afterwards, for ſo much thereof as may 
be proved by Witneſſes is ſtill in Force. 
If the Teſtament is found cancelled or 
defaced, but it is not known who can- 
celled or defaced it, the Perſon in whoſe 
Cuſtody the Teſtament is found ſo. can- 
.celled or defaced, is to be adjudged to 
have done the Act, whether it be the Te- 
ſtator or another: If the Teſtament was 
kept in ſuch a Place as not only the Te- 
ſtator but others might have acceſs to it, 
the Cancelling is rather to be aſcribed to 
the Teſtator than to any other. 


Alteration of - Alteration of the Teſtator's State and 
the Teſtator's Condition may be a Means of making the 


Condition, 


Teſtament void which in the Beginning 
was good, and that Alteration may hap- 
pen divers Ways, eſpecially; if the, Teſta- 
tor, after making his Teſtament, is at- 
tainted of a Crime for which the Law 
would have deprived him of the Power of 
making a Teſtament ; and ſuch Crimes are 
Treaſon, 


ani Executors. 


Treaſon, Felony, and the like. Captivity 
will alſo overthrow the Teſtament; but if 
the Captive recover his former Liberty, 
then the Teſtament made before his Cap- 
tivity recovers its former Force: If he that 
is attainted of Treaſon or Felony obtain 
the King's Pardon, with Reſtitution to 
his former - State, then the Teſtament 
made before {ſuch Conviction is likewiſe 
revived, and-in both Caſes the Teſtament 
is good without any new Confirmation or 
Declaration : But in this the two Caſes 
differ, that the Teſtament of the Perſon 
who recovereth his former Liberty, is 
good even from the Beginning, as if he 
had never been captive ; but the Teſta- 
ment of him who being attainted of Trea- 
ſon or Felony is pardoned, and himfelf 
reſtored, is of Force only from the Time 
of Reſtitution; and if the Pardon do 
only import a Remiſſion of the Penalty 
without reſtoring the Party to his former 


\ 


State, the Teſtament ftill remains void. 


There are two Times when it is neceſſary 
that the Teſtator have Ability to make 
his Will ; the one is, the Time of making 
tbe Teſtament, at which Time the Teſta- 
ment receives its Subſtance and Being ; 
the other is, the Time of the Death of the 
Teſtator, when it receiveth its Strength 
and Efficacy ; (as for the Time betwixt 
the making the the Teftament and the 
Death of the Teſtator, ir docs not ſignify 
whether the Teſtator had any ſuch Power 
or not) and if a Perſon being _— 
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of ſome Crime does, whilſt he is intefta. 
ble, make his Teſtament, and afterwards 
obtains his full Pardon, with full Re. 
ſtitution, the Teſtament is nevertheleſs 
void, becauſe of the original Defect. 
If a Feme Sole makes a Will, and after- 
wards takes a Husband, this without 
more, as was reſolved in the Caſe of 
Forſe and Hembling, 4 Co. 60. doth work 
a Revocation 'or Adnullation of the 
Will, for that elſe it ſhould be irreyo+ 
cable, ſince ſhe having loſt the Freedom 
of her Will, cannot actually and directly 
make a Revocation. If a Man being of 
ſound Mind and Ability make a Will, 
and after becometh Lunatic, this is no Re- 
vocation, and the Will ſtands till his 
Death irrevocable if he recover nor. 
Alteration of One being ſingle made his Will, and 
the Teftator's deviſed all his perſonal Eſtate to J. F. af- 
— Circumhances |, yards he married and had ſeveral Chil- 
a Revocation > , 
of his Will. dren, and died without other Will or 
Diſpoſition ; and now coram Delegatis, of 
which Trevor C J. was one, It was ruled, 
that there being ſuch an Alteration in his 
Eſtate and Circumſtances, fo different at 
the Time of his Death from what they 
were when he made the Will, here 
was Room and preſumptive Evidence 
to believe a Revocation, and that the 
Teſtator continued not of the ſame Mind. 
Mich. 8 . 3. Lugg verſus Lugg, Salk. 592. 
J. S. being a Bachelor, made his Will 
and deviſed a Legacy of 5ooJ. to his 
Brother, and other Legacies to other 
I Perſons, 
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| Perſons, and deviſed his real Eſtate to 
Elizabeth Cloſe and her Heirs, and aftet- 
wards intermarries with the ſame Eliza- 


beth Cloſe, and died, leaving her privement 


enfient with a Son, without making any 
Alteration in his Will. The * 
was, whether this Alteration in the Te- 
ſtator's Circumſtances did of itſelf, with- 
out more ado, amount to a Revocation 
of the Will. The Lord Keeper was clear 
of Opinion, that Alteration of Circum- 


ſtances might be a Revocation of a Will- 


of Lands as well as of a perſonal Eſtate ; 
and that notwithſtanding the Statute of 
Frauds and Perjuries, which does not-ex- 


tend to an implied Revocation ; but no 


ſuch Alteration appears here, for no In- 
jury is done to any Perſon, and thoſe are 
provided for whom the Teſtator was moſt 
bound to provide for ; and ſo eſtabliſhed 
the Will. Juiy 1702. Brown and Thom- 
| ſon. | 
, The Maſter of the Rolls mentioned a 
Caſe [ Eyre verſus Eyre] that he remem- 
bered to have been adjudged, where a 
Man made a Will and appointed J. S. 
(who was no Relation) his Executor ; 
afterwards he went beyond Sea, where 
he became Governor of one of the Plan- 
tations, and ſent over for an Engliſh Wo- 
man of his Acquaintance, whom he mar- 
ried and had Children by, and died 
without any actual Revocation of his Will; 


yet it was determined, that this total 


Alteration of the Teftator's Circumſtances 
was an implied Revocation of the Will; 
and 
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and in Affirmance of this Sir Joſeph Feky! 
cited this Caſe from the Civil Law, Pater, 
credens filium ſuum eſſe mortuum, alterum in- 
ſtituit beredem ; filio domi redeunte, bujus 


inſtitutionis vis (b) eſt nulla. 1 Williams 


304. | 
Of the Republication of a Laft Will 


or Teſtament. | 


- Teſtament that is revoked may be 
revived again divers Ways, as firſt 


by a Codicil afterwards annexed, as was re. 


ſolved in the Caſe of Beckford and Parnecot, 
Cro. Eliz. 493. or by adding any thing to 
the Will, or making a new Executor, Ge. 
If a Man having made a former Will 
which is more than a bare Revocation, 
yet if afterwards lying upon his Death- 
bed, and ſpeechleſs, both theſe Wills be 
delivered into his Hands, and he is de- 


fired to deliver to one of his Friends about 


him the Will which he would have to 


ſtand, and to keep in his Hands the other, 
and he thereupon delivers the firſt Will, 
retaining in his Hand the later, the for- 


mer Will, though made void many Years 


before by the later, is revived, and ſhall 


ſtand as the Party's Will. 44 Ed. 3. fo. 33. 
A Bequeſt that is at firſt void, may by a 


Republication become good ; as if a Man 


gives to Sarah his Wife a Piece of Plate, 
or the like, and hath no ſuch Wife at 


| (4) Vide Cic. de Oratere, Cantab. Ed. p. 69, 102. ef 


Dis. L. alt. de Hered. Inft. 


the 
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the Time of making his Will, but afrer- 
wards marrieth one of that Name, and 
then republiſhes his Will, this ſhall be a 
good Bequeſt ; ſo if a Man deviſes Lands 
or Goods which he has not, if he after. 
wards purchaſes the ſame, and then ſays, 


that his Will made before ſhall ſtand, or © 
be his Will, and re-executes it accord- 


ing to the Statute, ir ſhall be a good 


Will, for this in Effect is making a new 


Will : Though moſt of the Precedents 
be of a Revocation of particular Parts of 
the Will, and not of the Whole; yet firſt 
it is to be conſidered that that Part ſo 
revoked was in Effect the Subſtance of 
the Will: Next it is eaſily diſcerned, 
that if one Part be revocable, ſo is an- 
other alſo; and thus Revocation may 


ſpread itſelf over the Whole, nay doubt- 


leſs the Whole may uo flatu be revoked 
as well as by Parts, even as a Faggot may 
be put at once into the Fire as well as 


Stick by Stick, and as the diſpoſing Parts 


of the Will are revocable and revivable 


by new Publications as aforeſaid, ſo is alſo 


the Conſtitution of Executors, as if one 
of the Executors Names be ſtruck out, 
and afterwards a Stct be written aver his 


Head by the Teſtator, or by his Ap- 


pointment, he is a revived Executor. 


If a Man deviſes certain Lands, and After a Deviſe 
the Teſtator 


ſells the Land, 


afterwards aliens the Lands to a Stranger, 
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and after that re-purchaſes them, and then a then e. 
ſhe ws his Intent that the ſaid Will ſhould — ie, 
continue in Force, this is a new Publica- and fays the 
tion, and the Land ſhall paſs by the Do- 23 ſhall 


Z 2 viſe, 
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viſe. 44 E. 3. 33. 2 R. 3. 3. 1 Very, 


330. 
My Will is in The Teſtator's ſaying his Will was in 
2 ” a Box in his Study, was held to amount 
to a new Publication. Cotton and Cotton, 
2 Vern. 209. 
Where by a If a Man deviſes all his Land to J. & 
new Publica · and afterwards purchaſes the Manor of D. 
98 and after that writes in his Will that 7. 
ſhall paß. P. ſhall be his Executor, this is not any 
new Publication to make the Land paſs, 
1 Roll. Abr. 618. But if after the Pur- 
chaſe of the Manor of D. he delivers the 
aforeſaid Will as his Will, and ſays that 
it ſhall be his Will, without putting any 
Words thereto, this new Publication ſhall 
paſs the new purchaſed Lands. 1 Roll. 
| | Abr. 618. 1 Salk. 237. 158 
Adding a Co A Man ſeiſed of Lands in D. and 
dicil, Sc. a having Iſſue four Dau hters, viz. A. B. 
ſufficient Re- 5 1 ; 
publication to C. and D. by Will in Writing deviſed al 
paſs after-pur- his Lands in D. to his two Daughters 4. 
chaſed Lands. and B. and made them his Executors ; he 
| afterwards purchaſed other Lands in D. 
and then one J. S. came to the Teſtator MW | 
and requeſted him to ſell him thoſe laſt M : 
purchaſed, but he ſaid he would not, for 
his Intent was, that thoſe Lands ſhould 
go with his other Lands in D. to his Exe- 
cutors ; after this the Will being read to 
him he ſaid nothing thereunto, but cauſed 
a Codicil to be writ, in which there is 
a Deviſe of feveral perſonal Things, 2 
Corn, and Implements of Houſhold, and 
annexes the Codicil to his ſaid Will, = 


SSS Ae © wo 
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died without any other Publication. It 
was held, that this was a ſufficient 
Publication to paſs the new purchaſed 


Lands, for there needed no other Words 


in the Will than there were before, 
and his Intent appears that it ſhould be 
his Will by annexing the Codicil. Beck- 
ford and Parnecot, 1 Roll. Ab. 618. 3D, 
A. 533, p. 8. Cro. Eliz. 493. Godol. 307. 
Sed vide Moor 404. Goldſ. 150. al contra. 
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A Man having Iſſue two Daughters A. Deviſe in Tail 


the Deviſee 


and B. deviſed Lands to A. and the Heirs die, in the 
of her Body, and for want of ſuch Iſſue Lifetime of 
to B. In the Life-time of the Teſtator the Teſtator, 
A. died leaving Iſſue; afterwards the Te- hemakesaCo- 


ſtator annexes a Coatel to his Will, and dicil 


thereby diſpoſes of Part of his perſonal 


this no 


Pablica- 
tion to carry 


Eſtate. It was held, that this did not a- the Land to 
mount to a Republication of his Will, nor the Iſſue. 


give any Title to the Iſſue of A. though 
the Teſtator had declared in his Will, 
that B. had married againſt his Conſent, 
and that what he had given her was in 
full of her Portion, and in Bar of any 
further Part of his real Eſtate. Hutton 
and Simpſon, 2 Vern. Jaa. 


If a Man deviſes a Leaſe to his Daugh- Whether ge- 


newinga Leaſe 


ter, afterwards renews the Leaſe, and gevigf ir 2 
after that adds a Codicil to his Will, with- Reyocation, 
out taking any Notice of the Will ; whe- and adding a 


ther the Renewal of the Leaſe is a Re- Codicil a 


vocation ? and whether the adding the Co- 
dicil is a Republication ? vide 2 Vern. 209. 
and Altbam's Cafe, antea fo, 280. 
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Whetherapa- A Man had Iſſue four Sons, viz. A. B. 

e C. and D. and deviſed Lands to B. and 

to a Republi. the Heirs of bis Body, and after bis Death 

cation after Without Iſſue, to C. in Tail, and to A. in 

the Death of Tail, the Remainder to the right Heirs 

Deviſee in of the Deviſor : B. died in the Life-time 

t of the Teſtator, leaving Iſſue E and /F. 

afterwards the Teſtator ſaid, My Will is, 

that the Sons of B. ſhall have the Lands de. 

viſed to their Father as they ſhould if their 

Feather had lived and died afterwards. The 

Deviſor died, F. entered, A. the eldeſt 

Son entered. It was reſolved in this Caſe, 

that the new Publication is a new Will, 

and that F, ſhould take the Land as a 

- Purchaſer. Pujler and Fuller, Cro. Eliz. 

422. Moor 353. Gedolpb. 57. 2 D. A. 534, 

Pi. 9. 538, p. 1, 2. Moor ſays the Court 
woas divided in Opinion. 

Deviſee of F. F. had two Sons, William and Robert, 

3 . and Robert has Iſſue a Son named Robert; 

L ae pit AG 7. & deviſes Land to his Son Robert and 

that the De- his Heirs, and by the ſame Will gives his 

viſee's Son Grandſon 50 J. and Robert the Son dies; 

ſhall take as afrerwards J. S. by Parol re. publiſhing this 

eee e Will ſays, Robert my Grandſon ſhall take 

don: y my Mill as Robert my Son ſhould have 

done; yet the Grandſon ſhall not have 

the Lands, for Lands cannot paſs but by 

Will in Writing, and his Son Robert can- 

not import his Grandſon Robert, eſpecial- 

Illy when, by the ſame Will he has made 2 

Diſtinction between Son and Grandſon. 

Strode and Berager, 2 Lev. 243. The 

Judgment to the contrary, given by three 

JIJuſtices 
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Juſtices againſt ' the Opinion of Scroggs 
in the Common Pleas, is ſaid by the Re- 

rter to have been reverſed in the 
King's Bench (as he heard) though it. 
was argued, that the Words of the 
Will were proper enough to paſs the 
Lands to the Grandſon, for the Addi- 


tion of Grand only imported a Diſtinction 


between the Father and Son whilſt living ; 
but that the Father being dead at the 
Time of the Republication, the Grand- 
ſon might properly be. defcribed by the 
Name of a Son. Raymond 408. 1 Vent. 
341. 2 Mod. 313. 2 Jon. 135. 1 Med. 
26). 3 Keb. 845. 2 Show. 63. 2 D. A. 
4 347 P. 10. | 
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CHAP. VL 


Who may be Executors ; Of the 
_ appointing an Executor ; B 
what Wards ; How he may 

limited in a ſpecial Manner; 
Executor being a Legatee; 
Executor being a Debtor or 
Creditor to Teftator ; What 
Ads an Executor may do be- 
fore Probate; Refuſal of the 
__—_— Of the Pro- 
bate of Wills ; Of Bona No- 
rabilia ; The Face and Effect 
of the Probate ; TowhatT ime 
the Probate or Refuſal ſhall 


8 
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Ibo may be Executors. 


Femes Covert, THE Teſtator, although he hath Chil- 
Infants and dren, may appoint ,other Perſons to 
Corporations. be his Executors, ſecretly omitting or pub- 
lickly excluding his owfi Children; he 

may appoint a Feme Covert or an _ 

| is 
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his Executor; nay even an Infant in the 
Womb and unborn at the Death of the 
Teſtator: He may appoint one Perſon a- 

lone, or many repreſenting one Body, 
as a College, a City, or Univerſity. Swinb. 
p. 5. $ 1. A Mayor and Commonalty 
may be Executors, 12 Ed. 4. 9 b. ſed 
quere, & vide Office of Executors, where 
this Matter is doubted. 

One that is attainted of Treaſon or Haien and 
Felony cannot. be appointed Executor, 

Nam cum fit damnatus ad Mortem natura- 
lem, mortuo equiparatnr, & fic non poteſt in- 
ſtituji. Swinb.p. 5. $. 4. 

He that is outlawed, ſo long as he outlaws. 
ſtandeth in that Caſe, is not to be ad- 
mitted to the Executorſhip, nor can he 
ſue for his Legacy except it be in ſuch 
Caſes as he may make his Teſtament, 
whereof Mention has been made before. 
Swinb. p. J. JG. 5. 1 70% 

Although an Excommunicated Perſon Excommuni- 
may be appointed Executor, and is capa- cated Perſons. 
ble of a Legacy; yet ſo long as he is 
under the Sentence of Excommunication 
he is not to be admitted by the Ordinary. 
Suinb. p. 5.4. 6. 4 | 

In the Office of Executors, ſaid to be 
wrote by Judge Dodderidge, it is held, 
that Perſons. attainted, convicted, out- 
lawed, or excommunicated, may be Exe- 
cutors;z but probably the Difference is, 
where the Attainder, Conviction, Out- 
lawry, or Excommunication, happens af- 
ter the Party has proved the Will, for 


then 
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then it will not work a Nullity of the 
Executorſhip; but if the Attainder, Oc. 
is before the Probate, I apprehend the 
Ordinary may legally refuſe to admit the 
Party : It is there alſo ſaid, that an ex- 
communicated Perſon being Executor, 
cannot proceed in a Suit till abſolved, 
there being Danger of Excommunication 
to all that converſe with him. Vide 1 


Inſt. 134. The Executors are diſabled if 


The King. 


one of them only is excommunicated. - 3 
Lev. 208. | be 

When the King is made Executor, he 
appoints certain Perſons to take the Exe- 
cution of the Will upon them, againſt 
whom ſuch as have Cauſe of Suit may 


bring their Action, and appointeth others 


to take the Account; and ſo it was done 


when Katherine Queen Dowager, Mother 


Feme Popiſh 
Recuſant. 


of H. 6. made her Will and appointed 
him Executor thereof. 4 Juſt. 335. 
By the Statute 3 Fac. 1. c. 5. a mar- 
ried Woman being a Popiſh Recuſant 
Convict (her Husband being none) that 
doth not conform according to the Direc- 
tion of that Act by the Space of one 


Year before her Husband's Death, ſhall 


not be capable of being Executrix or Ad- 
miniſtratrix to her Husband, and enjoy 
any of her Husband's Goods. 


Popiſh Recu- - And by the ſame Act a Popiſh Recu- 


ſants. 


miniſtrato .. 


ſant Convict ſhall not be Executor or Ad- 
:Þ 101121. A 10 
1481 N | 4 
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Of the appointing an Executor. 


T HE very Name of an Executor pur- 
ports in general, that he is a Perſon 
to whom the Execution of ſomething is 
committed or recommended, and in this 
particular Caſe the Executor of a Teſta- 
ment is one to whom the Execution of 
the Teſtator's Will after his Death is com- 
mitted ; therefore a Teſtament is the only 
Inſtrument by which an Executor can be 
created; where there is no Teſtament 
there is no Executor; and on the other 
Side, though there be a Writing in the 
Name of a Teſtament, and therein many 
Legacies are bequeathed, and many 
Things appointed to be done, yet if no 
Executor be named, there is no Teſta- 
ment; a Teſtament and an Executor are 


ſo relative and reciprocal, that there can- 


not be one without the other; if there 
be no Teſtament there is no Executor, 
if there be no Executor there is no Teſta- 
ment; but this Rule is to be taken with 
theſe two Cautions. 1. That if a Man's 
Mind, Will and Intent, touching the 

Diſpoſition of his Goods, be declared, al- 
though for the want of appointing an 
Executor he dies inteſtate, ſo as Admini- 


ſtration is to be committed; yet as here is 


not only an Inclination of a Teſtament, 
but ſuch a Progreſs therein as, the Mani- 


feſtation of the Deceaſed's Mind and In- 


tention, this being notified to the Ordi- 
nary, 
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nary, is-uſually annexed to the Letters 
of Adminiſtration as a Direction to the 
Adminiſtrator, as well as where there is 
a perfect Teſtament and the Executor re- 
fuſes to act. 2. Where a Man by Will 
in Writing deviſes Lands and Tene- 
ments, this is good for the Whole, though 
no Executor, fo as the Party dies inte- 
ſtate and Adminiſtration is committed as 
touching his Goods, and yet hath a Will 
as touching his Lands; and the Reaſon 
of this is an A& of Parliament enabling 
a Man to diſpoſe of his Lands by his 
Will in Writing, (vide antea fo. 318. the 
Caſe of Hyde and Hyde, where a Man left 
two Wills, the one held good for his 
real and the other for his perfonal Eſtate) 
and Land is not properly teſtamentary, 
neither hath the Executor (if any be) 
any thing to do with it; therefore in a 
Deviſe of Lands the making or not ma- 
king an Executor is of no Confequence. 
The ſole making an Executor, without 
bequeathing any Legacies or appointing 
any thing to be done by the Executor, 
will amount to a good Teſtament; for 
the principal Part of the Exeeutor's Of- 
fice is the Payment of the Teſtator's 
Debts; the very making an Executor is 
Conſtituting a Perſon who is to pay all 
Debts, and for that End he is to have all 
the Teſtator's Goods, Chattels and Debts ; 
the naminga Man Executor is by Implica- 
tion a Gift. to him of all the Goods, 
Chattels, Credits, and perſonal Eſtate nf 
rue 
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the Teſtator, and the laying upon him an 
Obligation to pay all the Teſtator's Debts, 
and making him ſubject to every Man's 
Action for the ſame; and as the Law 
ſays this, quod neceſſario ſubintelligitur non 
deeſt, if a Man's Effects will but ſatisfy 
bis Debts, the bequeathing a Legacy is to 
no Purpoſe, for it is void, and therefore 
in ſuch Cafe the Appointing an Executor 
is of itſelf ſufficient. 


By what Words an Executor may be 
made. | 


1 H a Man do not expreſsly 
by his Teſtament name or appoint 
any one to be his Executor, yet if by 
any Words or Circumlocution he commit 
to any one the Charge and Office which 
belongs to an Executor, it amounts to as 
much as the Conſtituting him to be his 
Executor ; as if the Teſtator by his Te- 
ſtament declares, that Richard Roe ſhall 
have his Goods after his Death to 
pay his Debts, and otherwiſe to diſ- 
poſe of them at his Will and Pleaſure, or 
to that Effect; by this Richard Roe is 
made Executor; and ſo it would have 
been if he had only ſaid, that Richard Roe 
ſhould have the Adminiſtration of his 
Goods. 21 H. 6. 6, 7. If a Man by his 
Teſtament gives divers Legacies, and 
then appoints, that his Debts and Lega- 
cies being paid his Wife ſhall have the 
Reſidue of his Goods, ſo as ſhe give Se- 

curily 
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curity for the Performance of his Will; 
by this, without more, ſhe is Executrix : 
Alſo if a Man make an Infant his Exe- 
cutor, and A. and B. Overſeers, with 
this, that they ſhall have the Rule and 
Diſpoſition of his Goods, and Payment 
and Receipt of his Debts until the full 
Age of the Infant; by this they are Exe- 
cutors in the mean Time. If the Teſta- 
tor make A. his Executor, and afterwards 
in his Teſtament ſays, that B. ſhall admi- 
niſter alſo with A. and in Aid of him 
here B. is an Executor as well as A. and 
if A. refuſe, B. alone may prove the 
Will as Executor; but if A. is made 
Executor, and B. a Coadjutor without 
more ſaying, he is not by this an Execu- 
tor with A. 21 H. 6. 6, 7. 


How an Executorſpi 'p may be limited 
and qualified in a ſpecial Manner. 


AZ Executor may be appointed to 
commence at a future Time after 
the Teſtator's Death, and that either at 
a certain Time or at an uncertain Time, 
depending upon ſome Contingency : He 
may be created conditionally, and the 
Executor's Power may be limited as to a 
particular Part of the Goods as to Place 
and Time. | 
— — A Man may appoint Jobn Doe to be 
a Year after his Executor a Year or more after his 
the Teſtator's Death, this is good; ſo if the Teſtator 
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he ſhall come to his full Age, and in the 

mean Time he dies inteſtate. If one ap- 

point the Executors of A. to be his Exe- 

cutors, if he dies before A. he is inteſtate 

till 4. dies. Vide Plowd. 275. | 
The Teſtator appointed A. and B. his Executors 


Executors, and if they would not take it made condi 


upon them, then C. and D. ſhould be his ally. 
Executors; A. and B. refuſed; and the 
ueſtion was, whether. in an Action a- 
gainſt a Debtor of the Teſtator, A. and 
B. ſhould join with C. and D. as where 
four Executors are named, and two refuſe, 
and the other two prove the Will, yet all 
four muſt join in an Action ; but it was 
reſolyed, that the Suit ſhould be only in 
the Name of C. and D. for the appointing 
them to be Executors, if A. and B. re- 
fuſed, did imply that then they only 
ſhould be Executors ; all four were never 
intended to be Executors, but A. and B. 
upon a Condition ſubſequent” that they 
ſhould not refuſe, and C. and D. upon a 
Condition precedent, vis. if A. and B. 
refuſed. 3 H. 6. fo. 6. b. It is uſual to 
make one or more Executors conditional. 
ly, that they put. in Security to pay Le- 
gacies, or in general to perform the Will, 
in which Caſe the Condition ſhould be 
expreſſed thus: If F. & do put in Secu- 
rity, Cc. by ſuch a Day, then he ſhall 
be Executor, elſe not ; or thus, to make 
him Executor conditionally, That before 
he do. adminiſter (Funeral excepted) he 
put in ſuch Security; elſe perhaps, he 
being 


| 
| 
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being Executor till the Condition broken, 
may in the mean Time have diſpoſed of all, 


or the greateſt Part of the Teſtaror's Eſtate. 
One willed, that if his Wife ſuffered F. & to 
enjoy Blackacre (being perbaps Part of her 
ointure) for three Years, then ſhe ſhould 
his Executrix, or elſe A. B. ſhould , 
and the Queſtion in the Common Pleas was, 
whether preſently before the End of the 
three Years the Wife was Executrix, or 
not till ſhe ſuffered the Land to be en- 


joyed three Years? It was the Opinion 


of all the Judges, except Anderſon, that 
ſhe was preſently Executrix until ſhe ſhould 
diſturd F. S. Sc. for upon that being done 
it was agreed, that the Executorſhip 


would, by Virtue of the Condition, be 


transferred from the Wife to A. B. Paſ. 
33 Eliz. Alice Francis's Caſe. Fennings 
and Gower, Cro. Eliz. 219. 1 Leon. 229. 
2 D. A. 18. p. 19. But during theſe three 
Years, ſhe might have diſpoſed of all the 
Goods of her Husband, and then have 


broken the Condition, and left A. B. a 


dry Executorſhip. Barton makes a Will, 
and bequeaths ſeveral cies to his Chil- 
dren, and makes Jobn his Son and Mary 
his Wife Executors, to whom, after the 
Debts and Funerals paid, he gives all the 
Reſidue of his Eſtate, and deſires that his 


Wife may continue in her Widowhood; 


but if ſhe marries again, then he appoints 
another of his Sons to be Executor with 
his Son John in her Stead : She married 


again, and after brings a Bill to have an 


F Account 
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Account of the Reſidue; to have the 


Moiety of it. The Maſter of the Rolls 
was of Opinion, that the Bequeſt of the 
Reſidue was annexed to the Executorſhip, 
and that ſhe having determined it by her 
Marriage before the Reſidue was known 


and ſtated, has loſt her Legacy, and it 


goes to the other Son that ſucceeds her; 
and the Caſe of Y/ilkinſor was cited, 
where Miltinſon makes his Will. in this 
Form: I give all my Eſtate to my Bro- 
ther John, whom I make my Executor; 
afterwards he marries, and then by a 
Writing reciting, Whereas I have for- 
merly made my Will and appointed my 
Brother my Executor, now I do hereby 
conſtitute and make my Wife my Execu- 
trix. It was held, that this revoked the 
Deviſe of the Eſtate to the Brother, for 
elſe ſhe would have nothing but the Trou- 
ble and Burthen of the Executorſhip, 
whereas he intended her a Benefit by 
making her Executrix/; and fo would the 


other Son in this Caſe if he was not to 


have the Benefit of the Reſidue which 
was given to the Executors. Alſo the 
Caſe of Cutler and Coxeter, 2 Vern. 302. 


was remembered, where the Deviſor 


gives the Reſiduum of his perſonal Eſtate 
to his Executrix, and dies indebted by 
Mortgage. It was decreed, that ſhe took 
as Executrix, and notas Legatee, and the 
Reſidue ſhould go towards theClearing of 
the real Eſtate ; but if the Reſidue had 
been given to any but the Executrix, it 


Aa had 
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had been otherwiſe. Ml. Vac. 1693. Bar- 
ton als Stone v. ——, vide 2 Vern. 308. 
2 Ch. Rep. 71. If a Man make A. and B. 


his Executors, but wills that A. ſhall not 


meddle till he hath paid B. all Money due 
to the Teſtator ; in ſuch Caſe 4. is not 


Executor, nor can by Virtue of the Will 


adminiſter until he hath paid B. all the 
Money. Stapleton and Truelock, Moor 11, 


p.. 44. 3 Leon. 2 Benl. 37. 3 D. A. 364 
p. 5. | 


A Man may make A, Executor for his 


Power limited Plate and Houſhold Stuff, B. for his Sheep 


as to the 


Goods, Place, 


and Time. 


and Cattle, C. for his Leaſes and Eſtates 
by Extent, and D. for his Debts due to 
him, and ſo divide the Power and Admini- 
ſtration of his Executors at Pleaſure. Hil. 


' 17 Fac. Auſtree and Audely. Yet quoad 


Creditors they are all Executors, and as 
one Executor, and may be ſued as one 
Executor, 19 H. 8. 8. Dyer fo. 3. 32 Hl. 
8. Br. Exec. 155. Cro. Car. 293, He may 
divide them alſo, or their Power locally, 
viz. A. for his Goods in Buckinghamfhire, 
B. for his Goods in Oxfordſhire, and C. 
for his Goods in Berk/bire. He may allo 
divide them in Time, viz. His Wife or 
any other Perſon to be Executor during 
Life, or during the Minority of his Son, 
or ſo long as ſhe continues a Widow, and 


after his Son to be Executor ut ſupra; and 


ſo of like Limitations or Diviſions, either 
for Time, Place or Things where with they 
ſhall intermeddle ; nay one may be made 
Executor for one particular Thing only, 

as 


and Executors. 


as touching a Statute or a Bond, and no 
more. If a Man makes his Wife full and 
whole Executrix of all his Cattle, Corn, 
and moveable Goods, this Enumeration 
of Particulars is no Excluſion of any other, 
eſpecially when no other Executor was 
made for the Reſidue ; and Catalla in La- 
tin extends to all Things. Roſe and Bart- 
let, Cro. Car. 292. by Jones and Croke 
contra Barkley ; per quod Adjornatur. 3 D. A. 


364, P. 6. 
Executor being a Legatee. 


I. a Legacy is bequeathed to the Exe- 
cutor, be it a Leaſe, Plate, Cattle, Ec. 
they ſhall not veſt or ſettle in him as Le- 
gatee but as Executor, until expreſs or 
implied Election, 10 Rep. 47, 65. for the 


Law prefers Debts before Legacies. 


If the Executor be a Debtor to the 
Teftator. © 


F the Teſtator make A. and B. his Exe- 
tors, and the Teſtator owed A. 201. 
and B. was indebted to the Teſtator in 
20 J. the Debt from B. is extin& in Law, 
the making him Executor being a Releaſe 
im Law ; yet if there be a Deficiency of 
Aſſets to ſatisfy either the Debts or Lega- 
cies of the Teſtator, a Court of Chan- 
cery will not ſuffer B. to take this Advan- 
tage, the Teſtator being perhaps igno- 
rant of this Point of Law, that the Debt 
A a 2 would 
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would be releaſed by making the Debtor 


Executor. If there be ſeveral joint Debt- 
_ ors; and the Debtee makes one of them 


Executors, the Debt is extinct in Law; 
If there be ſeveral Executors, and one of 


them is Debtor to the Teſtator, the Debt 


is extinct in Law, for the others cannot 


ſue without making bim who is the Debt. 


or alſo a Plaintiff, which he cannot be a- 
gainſt himſelf, 8 Ed. 4. 3.4. 20 Hd. 4 
17. a. 21 Ed. 4. 3. b. Woodward and Dar. 
cy, Plowd. 185. Salk. 304. Suggeſtion 
chat the Plaintiff Hud was indebted to F.S, 
in 30 l. J. F. in his Life-time by Deed 
gave all his Goods and Chattels to A. and 


afterwards made the Plaintiff and B. his 


Executors, and deviſed that the Plaintiff 
ſhould pay out of the 30 J. which he owed 
him 10 J. to Rumcey the Defendant for a 
Legacy ; that the Defendant ſued the 
Plaintiff in the Spiritual Court for the 


Legacy, when by Law the Debt was ex. 
* 


tinct making the Plaintiff Executor, 
and the Plaintiff ſhews that he had proved 


the Teſtament. Per Cur: The Defendant 


ſhall have a Conſultation, for although the 
Joint Executor had no Remedy to reco- 


ver this Debt againſt the Plaintiff his Co- 


Executor, nor could have any Action for 


the ſame in the Life of the Plaintiff, 


yet the Debt is not extinct, but ſhall re- 

main as Aſſets to any other Creditors, 4 

8 E.4. 3. And by the ſame Reaſon that 

ſuch Debt ſhall ſatisfy a Debt, it ſhall alſo 

ſatisfy a Legacy, and more eſpecially E 
5 t 
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the expreſs Intent of the Teſtator was ſo, 
baving preciſely limited the Legacy to be 
paid out of the Debt. Hud and Rumcey, 
7el. 160. Such a Debt ſhall be Aſſets. 
Trin. ) J. Holyday and Boas, 3 D. A. 371, 
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19. 

Martin had two Sons, the elder Son A Debtor 
was indebted to him in ſeveral great Sums made one of 
of Money ; the elder Son fold a Rectory the Executors, 


for 200 J. and was appointed by the Fa- 


he ſhal 
count to his 


ac- 


ther to pay 100 Jof it to the younger Companion 
Son; the Father made his two Sons Exe- ſor the Debt. 


cutors and died; the elder paid the 1007. 
to the younger, and took a general Releaſe; 
the younger Brother exhibited a Bill a- 
gainſt the elder for an Account of the E- 
ſtate and what he was indebted ; the elder 
Brother inſiſted, that the making him an 
Executor was a Releaſe in Law, and one 
Executor cannot bring an Action of Ac- 
count againſt his Companion, and there 
being no Debts nor Deviſe of the Reſi- 
duum, Equity will not revive this Duty or 
Account that was extinct in Law: But it 
was held, that though no Account lies at 
Law betwixt Executors, -yet it does in E- 
quity ; equal Benefit was intended them 
by the Will, for otherwiſe the Deviſee 
would have forgiven the Debt in expreſs 
Words; and the Releaſe in this Caſe, 
tho' general, is no Impediment here, be- 
cauſe given upon another Occaſion. 24 
Nov. 1683. Martin and Martin. 


Aa 3 If 
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If the Executor be a Creditor of the 
Teſtator. 


F the Teſtator make his Creditor Exe. 

cutor, ſo that he is the Party who 
ſhould both pay and be paid ; he may pay 
himſelf before any other in equal Degree. 
If there come not to the Hands of ſuch 
Executor ſufficierit to pay himſelf, ſome 
have held, that he may have an Action 
againſt the other Executor or the Heir, if 
the Debt be on a Bond; ſed quere if he 
adminiſter at all, and eſpecially if he pays 
himſelf any Part, he is not thereby barred? ' 
But if he refuſes to adminiſter at all, he 
may ſue the other Executors ; for other. 


wiſe a Debtor might craftily make his 


Creditor Executor with others, and con- 
trive a Means that the Goods ſhould only 
come to the Hands of the others, ſo as 
the Creditor could not pay himſelf. Plowd. 
185, 544. 13 H. 8. 15. 11 H. 4. 83. 12 
H. 4. 21. 20 E. 4. 17. 21 E. 4. 3. 12 
H. 4. 21. 31 E. 3. Fitz. Ex. 82. 
A lawful Executor may retain the 
Goods of the Teſtator in Satisfaction of 
a Debt due to him from the Teſtator. 3 
D. A. 385. Pl. 1. | | 
An Executor of his own Wrong can- 
not retain to ſatisfy himſelf, becauſe he 
comes to it by his own Act and Wrong, 
and not by any Courſe of Law; and if 
he might retain, there would thereby en- 


ſue great Inconvenience and Confuſion. 
Ireland 


AS. /] . ] % t.. . 


and Executors. 


ſreland and Coulter,. 5 Co. 30. Cro. Eliz. 
boo, 630: Moor 52. pl. 696. Alexander 


v. Lane, Tel. 137. x Brownl. 103. 1 Sand. 
102. 1 Mod. 208. 2 Mod. 51. ſed vide 
1 Sid. 76. 1 Keb. 285. 1 Lev. 154. Kyle 


33), 384. 3 D. A. 386. p. 12. 


If the Teſtator was indebted to one 


Executor, he may retain to ſatisfy him- 
ſelf againſt his Companion. 37 H. 6. 30. 


contra 20 Hl. J. 5. Kel. 63. a. An Executor 


might retain a Debt due to himſelf from the 
Teſtator upon a Contract; for though no 
Action of Debt lay againſt an Executor 
upon a Contract, yet it was a Duty, and 
if he pleaded thereto, and took no Advan- 
tage of it, it ſnould bind him; and alſo an 


Action upon the Caſe lies upon ſuch Con- 


tract againſt an Executor Trin. 1649. ro. 
948. Sleddal and Bowerbank, vide 1 Vent. 
199. Fiſher and Snelling, Cro. Fac. 47. 


oa 
Burnet brought an Action Sur Aſumpſit 


againſt Greenball, and had a Verdict; af- 
ter the Day of Niſi Prius, and before the 
Day in Bank, Greenball dies; but Judg- 
ment was entered. purſuant to the Stat. 17 
Car. 2. c. 8. Burnet brought a Kire facias 
on this Judgment againſt the Executor of 
Greenhall, who pleads a Bond of 40 J. to 
himſelf, and which he retains, and that 
he has not Aſſets ultra. It was held, that 
the Defendant could not retain againſt 
the Judgment, being of a ſuperior Na- 
ture. Burnet againſt Holden, 1 Lev. 277. 

| Aa 4 2 Raym. 
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Raym. 210. 1 Mod. 6. 2 Keb. 549, $59; 
592, 783, 800. FRE 
If an Executor de ſor tort waſtes the 
Goods of the Teſtator, ſo that an Action 
lies againſt him, by the Stat. 30 Car. 2. c. 
7. if the firſt Executor was indebted by 
ſimple Contract to the ſecond, he may re- 
tain for his Debt againſt the Debt ground» 
ed upon the Devaſtavit, for that ſhall not 
be accounted a Debt ſuperior to a ſimple 
Contract. Bathur/i's Caſe, 2 Vent. 20, 40, 


_ Sand. 218. | | 


hat Acts an Executor may do before 
Probate, 55 


E may ſeiſe and take into his Hands 

any of the Goods of the Teſtator; 
he may enter into the Houſe of the Heir 
if not locked, and take the Specialties of 
Debts; and generally he may do every 
thing that the Office of an Executor re- 
quires except bringing Actions and proſecu- 


ting Suits. 9 E. 4. 33, 47. 7 H. 4. 18. 


He may pay Debts, receive Debts, make 
Acquittances and Releaſes of Debts due 


to the Teſtator, and take Releaſes or 
Acquittances of Debts owing by the Te- 


ſtator. If before the Probate the Day for 
Payment incur upon a Bond made by or 
ro the Teſtator, Payment muſt be made 
to or by this Executor, though no Will 


be proved, on like Pain of Forfeiture as 
if the Will had been proved. An Exe- 


eutor may before Probate ſell or give a- 
way 


and Executor. 


way any of the Teſtator's Goods or Chat- | 


tels. An Executor may Aſſent to a Le- 
gacy before Probate, and it will ſtand 
good. If the Executor die after any of 
theſe Acts are done, and before he has 
proved the Will, yet the Act ſo done ſhall 
ſtand firm and good; and yet if the Exe- 
cutor die before he has proved the Will, 
his Executor cannot prove the Will of the 
firſt Teſtator, and ſo become Executor to 
him; but if an Executor be reſiduary Le- 
gatee, and die before Probate, his Execu- 
tor may have Adminiſtration to the firſt Te- 
ſtator with the Will annexed. 22, 23 Elia. 
Ihead v. Stanley, Dyer 312. For Goods 
of the Teſtator taken from the Executor, 
or a Treſpaſs done upon the Leaſe Land, 
or a Diſtraining or Impounding of - Goods 
or Cattle, the Executor may, before he 
has proved the Will, maintain an Action 
of Treſpaſs, Replevin, or Detinue, for 
theſe Actions ariſe upon his on Poſſeſ- 
ſion. Greysbrook and Fox, Plowd. 281. 
but before Probate an Executor cannot 
maintain an Action of Debt or the like ; 
for he muſt therein ſhew the Will proved 
under the Seal of the Ordinary; and fo 
he muſt if he brings an Action for a Treſ- 
paſs done or Goods taken away in the Te- 
ſtator's Life-time, ſo as the Teſtator him- 
ſelf was intitled to the Action; and it 
grows not upon the Executor's Poſſeſſion. 
An Executor granting the next Avoidance 
of a Church, which came to him from 
the Teſtator, the Grantee maintained a 


quare 
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are impedit without ſhewing forth the 

ill. Dyer 133. 4. But the Executor 
might have done ſo, as of his own Poſſeſ- 
fion before the Will proved, without ſhew- 
ing the Will under the Seal of the Ordi- 
nary, as well as in Actions of Treſpaſs or 
Replevin for Goods taken after the Death 
of the Teſtator. In the Caſe of Greysbrook 
and Fox, Plowd. 215. which was an Action 
of Detinue by the Executor for Goods 
taken and detained after the Teſtator's 
Death, the Plaintiff ſhewed forth the 
Will proved, but that does not ſhew it 
was neceſſary; upon the Executor's own 
Contract for the 'Teſtator's Goods, 'as if 
the Executor ſells Cattle or other Goods 
of the Teſtator before the Will proved, 
he may maintain an Action for the Mo- 
ney before he has proved the Will; and 
in this and the Action of Treſpaſs, there 
is no Neceſſity of naming him Executor: 
Alſo the Executor may be ſued for Debts 


of the Teſtator before Probate, for he 


© ſhall not by his own Act of delaying the 


Probate, keep off Suits, except he in due 
Manner renounce, that ſo Adminiſtration 
being granted, there may be Somebody 


ſuable by the Teſtator's Creditors for Debts 


owing by him; and the uſual Plea of an 
Executor renouncing the Executorſhip is 
to ſay, that he is neither Executor, nor 
hath adminiſtered as Executor, for if he is 


Executor either de jure or de fatto, i t is 
ſufficient. 


If 


and Executors. 


If an Obligee releaſes to the Executor 
of the Obligor before Probate of the Will, 
it is a good Releaſe if he proves the Will 
after. 3 D. A. 369. p. 1. | 

If an Executor before Probate of the 
Will brings an Action of Debt upon an 
Obligation due to him as Executor, but 
when he declares he ſhews it in Court 
proved, it being proved after the Action 
brought, yet the Action is well brought, 


becauſe he was Executor before Probate, 


though by Law he is not permitted to 
ſue before Probate ; yet this being proved, 
the Impediment is removed ab initio ; for 
by ſhewing the Will to the Court he hath 
ſatisfied the Ceremony which the Law re- 
quires. 3 D. A. 369. p. 2. Vide Comb. 371. 
5 Co. a. 1 D. A. 648. p. 1. Kinn. 23, 
87. 3 Lev. 38. 1 Vent. 30. Raym. 481. 

An Executor before Probate may re- 
leaſe an Action, becauſe the Right of the 
Action is in him, and yet before Probate 
he can have no Action. Co. Lit. 292. b. 
Plowd. 273. b. 281. a. 5 Co. 28. a. 9 Co. 
39. 10 Co. 52. a. Hutt. 31. 2 Mod. 108, 
Et vide Dyer 367. pl. 39. 2 And. 191. 
Wolf and Hayton, Hutt. 30. Palm. 53. Cre. 
Jac. 614. Salk. 302, 303, 306. 


R efuſal of the Executorſhip. 
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HE Ordinary before he commits Ad- How _ in 
miniſtration, where a Will is made, what Manner 
and Executors named, if he know of it, the Executor- 


muſt ſend out Proceſs againſt the Exe- ®'p may be 


cutors 


I 
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cutors to come and prove the Will, and if 
they do not come they are to be excom- 
municated; but if they come and re- 
nounce the Executorſhip and refuſe to 
prove the Will, the Ordinary may com- 
mit Adminiſtration. 3 H. J. 14. 9 E. 4. 
47. Plomd. 281. Perhaps alſo they may 
be appointed Executors at a future Time 


and not preſently. Refuſal cannot be ver- 


bally or by Word, but it muſt be by ſome 
Act recorded in the Spiritual Court, and 


therefore muſt be done before an Eccleſi- 


aſtical Judge. 9 E. 4. 13. Plowd. 184. a. 
Yet Sir Ralph Rowlet having made Bacon 
Lord — Catlin Chief Juſtice, and 
the Maſter of the Rolls Executors, they 
wrote a Letter to the Ordinary that they 
could not attend the Executorſhip, and 
therefore wiſhed him to grant Adminiſtra- 
tion, which he did, and it was held good : 

And Catlin after his Refuſal entering and 
aſſigning a Leaſe bequeathed to him by that 
Will, and the Adminiſtrator aſſigning it 
to another, Judgment was given for the 
Aſſignee of the Adminiſtrator againſt Cat- 
lin's Aſſignee, whereas if the Refuſal had 
been void, Catlin had continued Executor, 
and his Title had been the better; and it 
was there ſaid, that a Refuſal might be 
by Parol, and as well by a Matter of 
Fact as a judicial Ack. Brooker and Car- 
ter, 3 D. A. 411. p. 1. Cro. Eliz. 92. 
Moor 272. Owen 44. 1 Leon. 135. Et vide 
2 Brownlowe 58. Quare if Catlin had aſ- 


ſigned before Refuſal, whether he could 


afterwards 
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after wards have renounced the Exeeutor- 
ſhip. If the Ordinary himſelf be made 
Executor, he may refuſe before his Com- 
miſſary. 9 Ed. 4. 33. 
If A. makes B. his Executor who proves 
the Will, and B. makes C. his Executor 
and dies, C. may accept the Executor ſhip 
to B. and refuſe the Executorſhip to A. 
Hayton and Wolfe, Cro. Fac. 614. may 
take the Poſſeſſion of the Goods of B. 
and waive the Poſſeſſion of the Goods of 
A. Palmer 156. 8. C. 0 


When an Executor hath adminiſtered what will de. 


he cannot afterwards refuſe, becauſe he termine the 


hath already accepted of the Executorſhip, Eleftionofone 


and ſo determined his Election, at leaſt = 1 


the Ordinary ought not to accept of his or aept the 


Refuſal, but ſhould compel him to take Executorſhip. 
upon him the Executorſhip. 9 Ed. 4. 47. 
Selling Land as Executor is Adminiſtring. 
Plowd. 280. 5. If the Ordinary admits 
one to refuſe after he had adminiſtered, 
this ſeems good according to 36 H. 6. 7, 
8. for there the Executor commanded one 
to take Goods of the Teſtator's out of the 
Hands of J. S. which he accordingly 
did, and afterwards the Executor refuſed 
before the Ordinary, and Adminiſtration 
was granted to the ſaid F. & who brought 
an Action againſt the Party that took the 
Goods from him, and there the Refufal and 
Committing Adminiſtration was admitted 
to be good; ſo. perhaps Factum valet quod 
fieri non debuit; and it may be, that the 
Ordinary did not know of the Executor's 
having 


j 
{ 
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having intermeddled when he admitted of 


his Refuſal. After Refuſal and Admini- 
ſtration committed, the Executor cannot 
go back to prove the Will and aſſume the 
Executor ſhip; but if Adminiſtration was 
committed only upon the Executor's ma- 
ing Default to come in upon Proceſs to 
prove the Will, the Executor may at any 
Time afterwards come and prove the 
Will, and ſo undo the Adminiſtration. 
Bale and Baxter, 1 Leon. 90. Godol. 64, 
249. If after the Refuſal it ſhould ap- 
pear to the Ordinary, that the Executor had 
adminiſtered before, it ſeems that the Ordi- 
nary may revoke this Adminiſtration, and 
compel the Executor to proceed and prove 
the Will, for the Executor by adminiſtring 
has determined his Election and accepted 
the Office of Executorſhip, and he cannot 
both accept and refuſe ; beſides, any 
Creditor of the Teſtator may maintain an 


Action againſt him, having once ad mini- 

ſtered; and the common Plea to free him- 
ſelf, and ſhew that he is not a Party ſua- 
ble for the Teſtator's Debts, being that he 


neither is Executor, nor did ever admini- 
ſter as Executor, wherefore he having ad- 
miniſtered, it ſhall be found againſt him. 
It would be very inconvenient, that in the 
Spiritual Court there ſhould be no Exe- 
cutor, and that nevertheleſs there ſhould 
be an Executor in the Courts at Weſtmin- 
fter. As the Point of adminiſtring is ſo 
material as to being admitted or not ad- 

| mitted 
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mitted to refuſe, it will be proper to con- 
ſider what ſhall be ſaid an Adminiſtring 
by an Executor, ſo as to determine his 
Election, and what not. 36 H. 6. J. Some 
will perhaps conceive, that the Act of the 
Executor in the before- mentioned Caſe, 
where he only commanded one to take 
the Goods of the Teſtator out of the 
Hands of J. S. was no Adminiſtration ; 
it is true in that Book it paſſed ſub Silen- 
tio, and is not expreſsly ſaid to be an Ad- 
miniſtration; but Lord Dyer ſpeaking of 
that Caſe: in the Caſe of Greysbrook and 


Fox, ſays expreſsly, that the Ordinary 


might have rejected the Executor's Re- 
fuſal ; for, ſays he, when the Executor 
had once intermeddled, he ſhould not 
have been ſuffered to refuſe ; ſo he clearly 
admits that to have been an Adminiſtra- 
tion: And in other Books it is ſaid, that 
If an Executor takes Goods of the Te- 
ſtator and converts them to his own Uſe, 
this is an Adminiſtration. 20 Ed. 4 11. 
and 21 Ed. 4. 5. If he ſues for the Debt 
of the Teſtator, it is an Adminiſtration, 
8 H. 6.36. If the Wife take more Ap- 
parel of her own than is neceſſary, this 
is an Adminiſtration, but if by Aſſent or 
Delivery of the Executors, it is not. 21 
Ed. 4. 5. 21 H. 6.19, 20. 33 H. 6. 31, 
8. If one either pays Debts of the Teſta- 
tor, or receives Debts, or makes Acquit- 


tances for them, or demands the Teſta- 


tor's Debts as Executor, or gives away 


Goods which were the Teſtator's, or de- 
livers 
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mas, 3 D. A. 370. p. 15. If one makes 
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livers Money of the Teſtator's for Fees 
about proving the Will; all theſe are full 
and clear Adminiſtrations as Executor. 
Dyer 166. 13 E. 3. Exec. 91. Dyer 135. 
26 H. 8. 7, 8. Kelw. 63. 8 H. 6. 36. 11 
H. 4. 84. 2 Brownl. 58. But if he only 
lay out his own Money for Fees, this is 
no Adminiſtration ; ſo if he pay Debts 
with his own Money, and if he do it 
about Funerals. 21 Ed. 4. 5. 20 H. J. 5. 
a. But ſome Difference may be between 
Acts done by one named Executor, and a 
Stranger, viz. to make him an Executor 
of his own Wrong, whereof we ſhall 


| ſpeak hereafter. - If one being ſued as 


Executor, take upon him and plead in 
Bar as Executor, this is an Adminiſtra- 
tion. 9 E. 4. 12, 13: 33 H. 6. 31. 4. 
Vide Salk. 308, If Goods are deviſed to 
an Executor, and he takes them without 
the Aſſent of the other Co-Executor, it is 
an Adminiſtration, for a Deviſee cannot 
take Goods deviſed without the Aſſent of 
the Executor. 11 H. 4. 84. If the Exe- 
cutor ſeiſes the Goods of the Teſtator, it 
is an Adminiſtration. 8 H. 6. Stokes and 
Porter. 1 And. 11. Moor 14. pl. 35. 1 
And. 11. N. Bend. 14. pl. 115. Dyer 
166. Pp. 10. If a Man makes two Execu- 


tors and dies, and one before Probate of 


the Will releaſes an Action to the Debtor 
of the Teſtator, this is a Conſent to the 
Executorſhip, ſo that he cannot afterwards 
refuſe to adminiſter. Milkinſon and Tho- 


two 
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two Executors and dies, and one proves 
the Will in the Name of both, againſt the 
Will of the other, this is not Admini- 
ſtration to him who did net conſent to 
the Probate, but he may plead Ne angques 
Executor, Cc. for the Probate doth not 
make-him Executor if he did not admi- 
niſter. 26 fl. 8. 8. 5. If there be two 
Executors, and one of them only proves 
the Will, and the other by his Delivery, 
and as his Servant, takes and fells the 
Goods, this is no Adminiſtration by him 
who acted as Servant. Gadfrey and I ood- 
ward, Cro. Kliz 858. 

If an Executor take the Oath, though 
afrer a Caveat entered, he cannot after re- 


fuſe. 1 Vent, 335. So if he once admi- 


niſter, he cannot after renounce, and Ad- 
miniſtration granted after is void. 1 Mod. 
214. 2 And. 150, 151. 


If there be but one Executor, and he The Efie& of 
doth refuſe, or if there be many Execu- 2 Refuſal, 


tors, and all of them refuſe, then is the 
Party dead inteſtate, and Adminiſtration 


is to be granted with the Will annexed, 


and none afterwards can meddle as Exe- 
cutors. 


But if there be ſeveral Executors, viz. where feveral 
A. B. and C and A. only refuſes, and Executors 
the Will is proved by the others, then A. and ſome only 
continueth Executor notwithſtanding his *'v*: 


Refuſal, ſo as he may ſtill releaſe Debts 


of the Teſtator, and Debts owing by the 


Teſtator may be releaſed to him. 5 Co. 
28. 18 E. 2. Bro. 835. If a Suit be com- 
menced 


— — — — — V  —  - 
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and continue Executors notwithſtanding 
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menced by gr againſt the Executors, it 


muſt not be only in the Name of B. and 
C. but A. muſt be added as Plaintiff or 
Defendant, 22 Ed. 3. c. 19. 41 E. 3. 22, 
21 E. 4 24. For the Will being proved, 
all the Executors therein named ſtand 


any of their Refuſal; and therefore an 
Executor which hath refuſed, may after. 
wards adminiſter at his Pleaſure. 9 Cv. 36, 
37. and intermeddle with the Goods at 


his Pleaſure : There may be ſome Differ- 


ence betwixt Suits by Executors and Suits 
againſt Executors; for when the Execu- 
tors ſue, they being Privy to the Will, 
and having the Cuſtody of it, muſt bring 
their Action in the Name of all the Exe- 
cutors according to the Will ; but when 
an Action is brought againſt Executors, 
the Party need not perhaps take Notice 
of more Executors than thoſe who have 
proved the Will or do adminiſter, for it 
is no good Plea for them to ſay that there 
is another Executor, without ſaying alſo 
he hath adminiſtered. 33 H. 6. 38: a. 9 
Co. 37,6. 32 H. 6. 25. 21 H. 8. 71. 9 
E. 4. 33. ; a / 
If there be two Executors, and one 
proves the Will and dies,. the other Exe- 
cutor, though be never ated or concur- 
red in proving the Will, continues Execu- 
tor till he makes an actual Renunciation, 
ſo as to intitle the Ordinary to grant Ad- 


miniſtration of the remaining perſonal 


Eſtate. ' Houſe and Lord Petre, Salk. 3 * 
1 | I of 


c 3 


and Executors. 


For he might have come in when he 
pleaſed, and could not renounce durin 
the Life of him that proved. Salk. 33 Far. 
39. Dyer 160. pl. 42. 9 Co. 37. 4. 

If there be ſeveral Executors, and one 
renounces before the Ordinary, and the 
others prove the Will, yet by the Com- 
mon Law he that renounced may at any 
Time come in and adminiſter ; and tho? 
he never acts during the Life of his Com- 
panions, yet after their Death he may 


take upon him the Execution of the Will. | 


Houſe and Lord Petre. Salk. 311. 

If there be two Executors, and one- 
proves the Will, the Right is in both, 
and the other cannot refuſe till after the 
Death of him that proved it, and then 
he may. Brook and Stroud, Far. 39. Salk. 
3. 307, 311. And though he does refuſe, 


he may afterwards adminiſter at his Plea» 


ſure. 9 Co. 37. 4. 1 And. 127, Kelw. 207. 
b. N. Bendl. 15. pl. 18. 2 Brownl. 58. 
But if all the Executors reſuſe, and there- 
upon Adminiſtration is granted, they can- 
not afterwards adminiſter or act as Exe- 
cutors. Cro. Blix. 292. Moor 272. pl. 
426, 1 Leon. 135. 2 Brownl. 58. 


Of the Probate of Wills. 
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T HE proving Wills is in the Spiritual Where and 
Court ; yet in ſome Manors by Pre- before whom 
ſcription Wills are to be proved before tue Will mult 


the Steward, though no Lands are thereby 
deviſed. 2 R. 3. Fitzh. 4. 9 Co. 43. The 
Bb 2 Proving 


be proved, 
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Bona Notabi- 


lia, of what 
Value to be. 
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Proving Wills in the Spiritual Court is not 
of ancient but of late Date. rt H. 7. 12. 
Ploud. 259. The Proving before the Or- 
dinary General, Particular or Special; by 


General is meant the Metropolitan or 


Archbiſhop, before whom it is to be 
proved if the Teſtator have Goods valua- 
ble, called Bona notabilia, in divers Dio- 
ceſes, whereof he is the Superior. 
There have been Diverſity of Opinions 
about what ſhall be-ſaid Bona notabilia; 
ſome holding that they muſt be of 40. 
Value; ſome 51. ſome 107. and ſome have 
held, that the Value of a Peny is ſufficient 
to draw it to the Archbiſhop from the 
particular Biſhop ; but that Matter ſeems 
to be ſettled by the 93d Canon, made 1 
ac. 1. whereby it is ordained, . that 51 
ſhall be the Sum or Value of Bona Nota. 


bilia; and that none ſhall be ſaid to have 


Bona notabilia unleſs he hath Goods in 
ſeveral Dioceſes to the Value of 51, 
There is in the ſaid Canon this Proviſo, 
that where by Compoſition' or Cuſtom in 
any Dioceſes, Bona Notabilia are rated at 
any greater Sum, the ſame ſhall continue 
not altered; [in the Dioceſe of London it 
is 10}. by Compoſition. 4 Inſt. 335.] and 
that if any Man die in [tinere, viz. i 
his Journey or Travel, the Goods which 
he then hath about him, ſhall not cauſe 
that Adminiſtration ſhall be committed, ot 
the Will proved before the Metropolitan. 
Vide 3 D. A. 353. J. p. 1. 354. P. 2. 3, + 


55 6. 
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Debts owing to the Teſtator are Bona What ſhall be 
Norabilia as well as Goods in Poſſeſſion, if Bona Notabi- 
they are of Value ſufficient ; but an Ob- 
ligation in the penal Sum of 5 J. condi- 
tioned for the Payment of a leſs Sum, ſhall 
not be taken to be Bona Notabilia, though 
the Bond be forfeited ; but a Debt of 51. - 
or more, though it be deſperate, or due 
from the King, againſt whom no Suit 
can be but by Petition, yet this ſhall 
ſtand as Bona Notabilia, If a Man hath 
Goods of the Value of 51 in one Dio- 
ceſe, and a Leaſe for Years of the ſame 
Value in another Dioceſe, theſe are Bona 
Notabilia, by which the Archbiſhop ſhall 
rant Adminiſtration, though the Leaſe 
or Years is not a thing movable nor pro- 
perly bonum, but jt is a Chattel, as the 
Pleading is 3 D. A. 353. H. p. 1, 2, 3. 
Lib. Intr. 324. 2 Leon. 155. 1 Litw. 30. 
2 Lutw. 994. 
As the Perſon of the Debtor is move- Whether the 
able and tranſitory, Debts ſhall be ſaid to Debts ſhall be 
make Rona Notabilia where the Bonds 5% Netabi- 


and other Specialties be, and not where 2 


the Debtor inhabits or dwells. If a Man or or Credi- 


hath Goods of the Value of 5 J. in one tor is in, or 
Dioceſe, and an Obligation of greater Va- _ _ 
lue in another Dioceſe, the Obligation be- Specialty is. 
ing made there alſo, theſe are Bona Ne- 
tabilia, for which the Archbiſhop ſhall 
grant Adminiſtration. '3 D. A. 353. H. 
P. 3. If a Man dies inteſtate having ſe- 
veral Debts upon Obligation in ſeveral” 
Dioceſes, the Debts ſhall be ſaid Bona 
Notabilia where the Obligations are, 


B b 3 n and 
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and not where the Debtor or Debtee is. 
Trowbridge and Taylor. 3 D. A. 353. H. 
p. 6. . Luke a Merchant of Ireland was ob- 
liged in 80 J. to one D. in London ; the 
Obligation was made in Jreland, but all 
Times remained in London; D. died in- 
teſtate in the County of Bedford in Eng. 
land. The Biſhop in Ireland committed 
the Adminiſtration to the Son of D. and 
he releaſed ; the Archbiſhop of Canterbury 
commitred the Adminiſtration in England 
to the Wife of D. who had the Obliga- 
tion, and ſhe recovered upon it; for the 
_ Adminiſtration ſhall be committed in the 
Place by the Ordinary where the Obliga- 
tion was at the Death of the Inteſtate, 
and not where the Debt began, for it is 
not local. Dyer 305. Byron and Byron, 
Cro. Eliz. 412. Noy 54. Of Debts with» 
out Specialty, being Bona Notabilia, vides 
D. A. 353. H. 4. Dyer 305. a. Margine. 3 
Keb. 163. Comb. 392. Carth. 374. Cro. E- 
| iz. 472. N 
A Judgment If one hath a Judgment in any of the 
Bona Notabi- Courts at Weſtminſter, this makes Bona 
4 Notabilia, though the Action upon which 
it was obtained was laid in another Coun» 
ty. Gold and Strode, Carth. 148. 3 Mod. 
324. Far. 15. Salk. 4o. 1 Lutw. 401. 
. . 6 Mod. 136. Mod. Caf. 2 2 Show. 437. 
de Dias, If a Man dies in 1 having 
and Bona Ne. any Goods there, but hath Bona Notabilia 
tabilia in an- in any other Dioceſe, it will be ſufficient 
_ — Bona No abilia for the Archbiſhop to grant 
ſhall 3 Adminiſtration, Sc. 3 D. A. 353. H. p. J. 
miniſtration. af 
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If one hath not Bona Natabilia in di- Where Bona 

vers Dioceſes, ſo as of Right the Proving e not 
the Will appertains not to the Metropo- g, ot 
litan, and yet the Will is proved before by the Arch- 
him, this is not merely void, but ſtands biſhop is not 
in Force till it be reverſed by ſome Sen- . 
tence upon Appeal. Vere and Feſſerys, 
Moor 145. 5 C. 30. 4. 911303 as 

But if one hath Bora Notabilia in di- Probate before 
verſe Dioceſes, or in a Peculiar and -athe particular 
Dioceſe, and the Will is proved before — 
the particular Biſhop within whoſe Dio- 1 in divers 
ceſe Part of the Goods are, this is utterly Dioceſes, is 
void without any Reverſal ; ſo if proved abſolutely 
before the Peculiar. Moor 145. 5 C. 30. a; void. 

If one have Bona Notabilia both in the where the 
Province of Canterbury and alſo in the Pro- Will is to be 


vince of Jork, the Will muſt be proved ei- Proved where 
there are Bona 


ther before both Metropolitans, if within 337% 

each of their Juriſdictions there be Bona 3 
Naabilia in divers Dioceſes; or elſe if vince of Cais - 
there be Bona Natahilia only in one Dio- εν and 


ceſe in each Province, then the Will muſt — . 


be proved before the particular Biſhops in one Dioceſe in 
thoſe ſeveral Provinces in whoſe Dioceſes the one Pro- 
the Goods are. If the Teſtator hath Bo- vince, and in 
na Notabilia in divers Dioceſes in one Pro- Frere! Dio 
vince, and hath Goods but in one Dioceſe ohr. 

in the other Province ; then in the firſt 

Caſe the Will is to be proved before the 
Metropolitan, and in the other before 

the particular Biſhop; the like Law is in 

the Caſe of peculiar Iuriſdictions. If a 

Man bath Bona Notabilia in Ireland and 

in England, and dies inteſtate, there 2 
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ba be ſeveral Adminiſtrations granted, vis. 
By the Archbiſhop of Dublin for all with- 
in his Province, and by the Archbiſhop of 
Canterbury for all within his Province. 
[ Per Hale, ſo if in the Provinces of Can- 
terbury and Tork, 2 Lev. 86. and Admini- 
ſtration granted in one Province, is void 
as to the other, becaufe they are diſtin& 
ſupreme Juriſdictions. Hard. 216. Salk, 
39.) But it ſeems to be intended, that 
he had Bona Notabilia in divers Dioceſes 
within each Province, or Goods in each 
Dioceſe, for otherwiſe it ſeems it ought 
to be granted by the Ordinary where the 
Goods are, and not by the Metropolitan, 
3 D. A. 352. G. p. 1. Dal. 16, 77. 3 Keb. 
163. Dyer 30g. 7:90 


a: The Force and Strength of the Probate. 


Defendant Jr E Will being proved under the 
wa 3 Seal of the Ordinary, ſome have 
tiff is Execu- held, that it cannot be denied whether it 
tor, the Seal be a Will proved or not, though the Proof 
of the Ordi- be but indorſed on the Back, viz. that it 
* no Ekop- j ſo proved. 9 Ed 4. 47. 22 Ed. 4. 50. 
185 22 H. 6. 52. But notwithſtanding this, 
the Defendant may deny that the Plain- 

tiff is Executor, asnot being concluded nor 

eſtopped by the Probate ; for the Seal of the 

Ordinary is but Matter of Fact and not Mat- 

ter of Record; nor are the Sentences of Di- 

vorce, and the like, in the Spiritual Court 
Judgments or Matters of Record, as hath 

been often held Ploud. 282. 7 H. 6. 13. 

Parry 


and Executors. 
Parry v. Parry. 44 Ed. 3. 32. 19 AF. p. 
2. 2 Roll. Abr. 516. p. 2. 1 Roll. Rep. 
395. 3 Bulſt. 250. Tel. 115. 1 Brownl. 
9). 2 Mod. 168. 2 Vent. 179. Lutw. 891. 
3 D. A. 414. P. 1. \\ & A 


To what Time the Probate or Refuſal | 
ſhall relate. 2h 


77 


O TH the Proving and Refuſal have Probate or 
B Relation to the Death of the Te- Refuſal ſball 


have Relation 


ſtator: As to the Proving Lord Dier is o the Death 


expreſsly of this Opinion in the Caſe of of the Teſta- 
Greysbrook and Fox, Plowd. 281. a. 283. tor. 


and the Reſolution alſo of that. Caſe 
proves the ſame. There Adminiſtration 
being granted before the Will proved or 
notified to the Ordinary, the Adminiſtra- 
tor ſold ſome of the Goods to J. & and 


afterwards the Executors proving ' the 


Will, brought Detinue for the Goods a- 
gainſt J. S. who pleaded this Adminiſtra- 
tion and Sale, and thereupon the Execu- 
tors demurred, and Judgment was given 
for them, as having, by proving the Will, 
diſproved the Adminiſtration ab initio : 


And the Refuſal ſhall have the like Rela- 


tion, elſe could not the Adminiſtration 
relate to the Death of the Inteſtate, as 
it doth to ſome Purpoſes, vix. to have an 
Action of Treſpaſs for Goods taken be- 
fore Adminiſtration committed,and to have 
a Rent growing payable in the mean Time. 
18 H. 6. 22, 2. 9 Ed. 4.33, 47. $ O. a8. 
36 H. 6. Dyer 110. | 
CHAT. 


* + 4 


—— — — — — 


- 
244 ͤ9k•7—ü—ß . ——— es . „44646. SD 
— » # * — . 


378 Teftaments, Laſt Wills, 
CHAP. VII. 
What Things ſhall come to the 
Executors; What go to the 

Heir; Of . Paraphernalia ; 
hat ſhall be Aſſets ; The 
Poatoer of an Executor; 

Where, upon the Death of 
one Executor, the Surplus ſhall 

* ſurvive; When the Executor 

. ſhall have the Surplus of the 
perſonal Eſtate ; What Debts 
oug ht to be. firit paid. 


— 


* „ I EE” 2 — * 
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Nat Things ſhall come to the Execu- 
tors and be Aſſets in their Hands. 


Chattels real. _ HE Exeencor' ſhall have all Leaſes 


for Years, Lands extended on any 
Judgment, Statute: or Recognizance, all 
Arrearages of Rent due at the Death of 

| the Teſtator. . | 
Chattels per- The Intereſt in the Liberty of a Pri- 
ſonal. ſoner in Execution for Debt is a Chatte! 
perſonal, and ſhall go to the Executors. 
The Intereſt which one hath. in an Ap- 
ä prentice 


| and Executors. 


prentice is a Chattel perſonal, and ſhall 
go to the Executors ; The Executors ſhall 
alſo have all the Teſtator's Cattle, as 
Bulls, Cows, Oxen, Kine, Sheep, Horſes, 
Swine, and all Poultry, Houſhold Stuff, 
Money, Plate, Jewels, Corn, Hay, Wood 
ſevered from the Ground, Wares, Mer. 
chandizes, and ſuch like Movables. If 
the Teſtator have any tame Pigeons, or 
Deer, Rabbits, Pheaſants, or Partridges, 
they ſhall go to the Executors ; and tho? 
they were not tame, if they were kept a- 
live in any Room, Cage, or ſuch like 
Place; ſo Fiſh in a Trunk; alſo young 
Pigeons, though not tame, being in the 
Dovehouſe, and not able to flie out; but 
the old ones ſhall go with the Dovehouſe 
to the Heir. Hounds, Greyhounds and _ 
Spaniels, as they may be valuable, and 
may ſerve not only for Delight, but 
for Profit, ſhall go to the Executors. If 
a Man ſeiſed for Life, or in Fee or Tail in 
his own Right, or in the Right of his 
Wife, or for Years in the Right of his 
Wife, and ſows the Ground with Corn, 
but dies before it is ripe, his Executors 
ſhall have it, and not the Wife or Heir 


but Graſs ready to be cut for Hay, Apples, 


Pears, and other Fruit on the Trees, ſhall 
go to the Wife, and if they be upon his 
own Inheritance, ſhall go to the Heir : 
The Reaſon of the Difference is, becauſe 
the former comes not merely from the 
Soil, without the Induſtry or Manurance 


of Man, as the latter doth. Hops, tho! 
not 
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not ſown, if planted, and Saffron and 
Hemp, becauſe ſown, ſhall go to the Exe. 
cutors. If the Wife had the Leaſe for 
Years as Executrix, and the Husband ſows 
the Ground with Corn, and dies before it 
is ripe, the Corn ſhall go to his Executors, 
at leaſt ſo much as is more than the year- 
ly Rent of the Land : But if the Husband 
and Wife were Joint-tenants of the Land, 
ſhe ſhall have the Corn, and not his Exe- 
cutors. Queſtions have ſometimes .been 
put touching Coppers, Leads, Furnaces, 
Fats for Dyers or Brewers, Pails, Rails, 
Glaſs in Windows, Tables Dormant, 
Wainſcot Doors, Locks, Keys, and ſuch 
like, whether they ſhould go to the Heir 
or Executors. 21 H. J. 26. An Executor 
taking away a Furnace which was ſet in 
the Middle of a Houſe, and not fixed to 
any Wall, the Heir brought an Action of 
Treſpaſs againſt him, and it was adjudged 
2 for the Heir, that this ſhould go as Part of 
l the Freehold and Inheritance of the Heir. 
In the Caſe of Day and Auſtin, Walmeſly 
ſaid that Lord Dyer's Opinion was, that 

' where the Furnace is not fixed to the Wall, 
the Leſſee might, within his Term, take 
. # Opt 2th it away,. but not if it was fixed to the 
Wall, for there it would ſtrengthen the 


2 
a = cor - Yeo or P —  — — ——— — « æꝙ — — 
— pu — — 1 


. Houſe. Co. Elix. 347. Owen 70. Vide 
3 D. A. 315. T. p. 1, 2, 3, 4. Glaſsin 
vl the Windows, Wainſcot, Poſts fixed, 


Milſtones, Doors and Keys, go to the 
Heir. Pictures and Glaſſes, though ge- 
nerally ſpeaking, no Part of the Freehold, 


41 pu pu- 8 
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yet if put up inſtead of Wainſcot, or where 
otherwiſe Wainſcot would have been put, 
ſhall go to the Heir; for the Houſe ought 
not to come to the Heir maimed or dif- 
figured. 2 Vern. 508. 4 Co. 64.4, If a 
Cheſt with Deeds be ſhut, the Heir ſhall 
have the Cheſt alſo ; but if it be not ſhut, 
the Executor ſhall have the Cheſt. 41 Ed. 
1. 2. 14 H. 4. 30. 36 H. 6, 26. 18 Ed. 
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3. 4. 3 H. J. 15. But this Diſtinction 


ſeems not to be well taken; for if it be a 
Box purpoſed for the keeping of the 


Deeds, the Heir ought to have it whether 
locked or open: On the other Hand, if 
it be a Box deſigned for other Uſe, as for 
the keeping Linen, Oc. in, it cannot be 
ſaid to be appurtenant to Evidences, 


although ſome be in it, for ſo may other 


Things alſo ; or perhaps it may be a valua- - 


ble Cheſt curiouſly inlaid, or an India 


Cabinet of great Value; ſurely this ſhall 


not go to the Heir, when perhaps there 
is not perſonal Eſtate ſufficient to pay the 
Teſtator's Debts, as too often to the Cre- 
ditors of gaudy Courtiers. | 


What Things ſhall go to the Heir and 
not to the Executor. 0 


* 
8 «qd; 


I there is a Mortgage in Fee, and two The Execu- 
Deſcents caſt, and there is more due on tor ſhall have 


it than the Value of the Land, and tho 


a Mortgage 
in Fee tho? 


the Mortgagor ſays he will not redeem, tuo Deſcents 
yet it ſhall go to the Executor and not caſt, and more 
the Heir, the Equity of Redemption not due than the 


being 


W 
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being forecloſed or releaſed. Tabor and 
Grover, 2 Vern. 367. 
IfaMortgagee © But if a Mortgagee in Fee enters for a 
in Fee in Poſ- Forfeiture, and after ſeven Years Enjoy- 
ſeſſion abſo ment abſolutely ſells the Land to 7. S. 
l and his Heirs, this Eſtate ſhall not be 
it ſhall go to looked upon as a Mortgage in the Hands 
the Heir of of 7 F. but ſhall go to his Heir, and not 
J. S. and not to his Executor. Cotton and Iles, 1 Vern. 
to his Execu- 271. i | 
A Man having ſeveral Mortgages; one 
—— in Fee, on which he entered for 2 Forfei. 
Poſſeſſion de- ture, deviſed thoſe Lands which were 
viſes the Land mortgaged in Fee, to his two Daughters 
to his Pues and their Heirs, and the Mortgages to 
Hein ir nan them, their Executors, Cc. One of the 
go to her Daughters died, her Share of the Lands 
Heir, and not which were mortgaged in Fee, ſhall go 
| to her Execu· to her Heir, and not to her Executors; 
_ for it was the Teſtator's Intent that thoſe 
Lands ſhould paſs as a real Eſtate, tho? 
between Him and a Mortgagor they were 
but a Mortgage. Noys and Mordaunt, 2 
| Veru 581. 

Though the If the Heir of the Mortgagee Forecloſes 
Heir fore- the Mortgagor, yet the Land ſhall go to 
cloſes, the the Executor, unleſs the Heir thinks fit to 
1 pay him the Mortgage Money, and then 
Mortgage. he may have the Benefit of the Mortgage. 

2 Vern. 67. 
A Mortgage If a Man purchaſe Land in his own 
MEE Name, and takes an Aſſignment of a 
* rey Mortgage Term in the Name of a Tru- 
20 to the tee, yet the Term ſhall attend the Inhe- 
eit. titance, and go to the Heir. Tiffin and 
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Jin. 1 Vern. 1. So if 4 Purchaſer takes 
the Mortgage Term in his own Name, 

and the Inheritance in the Name of a 

Truſtee, it ſhall go to the Heir, though 

not mentioned that it was to attend 

the Inheritance. North and” Langton, 2 

Ch. Ca. 156. 2 Cha. Rep. 271. * 1 

If a Woman who is Ceftuy que Truſt So a Term at- 
of a Term, having the Inheritance in her, 2 
marries and dies, the Term ſhall attend. nee. 
the Inheritance, and not go to the Hus- 

band as her Adminiſtrator. Beſt and 

Stamford, 2 Vern. 520. Salk. 154. Vide 

poſtea the Caſe of Chapman and Bond. 


Paraphernalia. 


IIA A præter, et ger} dos, quam Uuxor The Peri. 


affert 5 4 oi fero. pe Bona, tion and 

que ſponſa preter conſtitntam dotem ſerum A 
affert. Vide Minſing. upon the Inſtitutes 97. 
The Petit Cuſtoms of Normandy, Ch. de do- 
naire de fems 395. In our Law Bona Pa- 
raphernalia, are the Woman's Apparel, 
Jewels and other Things which in the Life- 
time of her Husband ſhe wore as'the Or- 
naments of her Perſon, to be allowed at 
the Diſcretion of the Court according to 
the Quality of her and her Husband. Vie 
1 4. 1. and 12 H. 7. 25. Lynwood 
126. Bratton 92. | #000 ife af. 

The Wife after the Death of her Huf- ——_ —_ 
band ſhall have her neceſſary Apparel for of ber Hus- 
her Body, and not the Executors of her — 3 
Husband, 37 H. 6, 28. If ſhe takes more — 
70 ſne parel. 
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| ſhe ſhall be taken to be an Executrix ds 

ſon: tort, 1 Roll. Ab. 918. C. p. 2. The 

Wife ſhall have convenient Apparel, and 

this ſhall be determined by the Diſcretion 

of the Juſtices. 33 FL 6. 31. 37H, 6. 2. 

Bro. Adminiſtrator 6. Bro. Executor 19, 

Fitzb. Executor 24. 

If the Husband delivers to the Wife a 

Piece of Cloth to make a Garment, and 

dies, although it be not made into a Gar- 

ment in the Life of the Husband, yet 

the Wife ſhall have it, and not the Exe- 

cutor of the Husband, in as much as it 

was delivered to her for this Intent; but 

againſt the Debtee of the Husband the 

Wife ſhall have no more Apparel than is 

convenient. Mich. 40, 41 Eliz. Harwell 

and Harwell, 1 Roll. Ab. 911. f 

Sir 47 Davies by Will deviſed the 

Uſe of 130 Pearls and of a Diamond 

Chain to his Wife during her Widow- 

hood, ſhe entering into Security to his 
Daughter for delivering them to his 

Daughter when ſhe ſhould marry or die: 

Sir Fobn's Lady had wore theſe Jewels 

in his Life-time as the Ornaments of her 

Perſon, and was the Daughter of a Baron 

of England and Earl of Ireland ; and after 

Sir John's Death ſhe married Sir Archibald 

Douglas, againſt whom the Adminiſtrator 
of Sir Fobu Davies brought an Action of 

Trover for theſe Jewels: All the Court 
agreed, that the Husband, during the Co- 

verture, might diſpoſe, give, ſell, or alien 

at his Pleaſure, all the Wife's Jewels, Or- 

4 naments 


and Executors. 
haments and Apparel. Richardſon and 
- Croke ſaid, that he might by his laſt Will 
diſpoſe of all but the neceſſary Apparel ; 
but it was ſaid by Jones and Barkeley, that 
he could not diſpoſe of the corivenient 
Apparel and Ornaments of the Wife; for 
by the Law of Convenience and Reaſon 
they are veſted in the Wife by the Death 
of the Husband, and his Will cannot pre- 
vent her of them no more than Heir- 
Looms, and where the Cuſtom is, 
that the Wife or Children ſhall have 
- tationabilem partem bonorum, the Husband 
or Father cannot by his laſt Will give 
thoſe Goods, yet in his Life he may diſ- 
poſe of theth. Richardſon and Croke 


would hot have the Wife to have any 


Part of the Goods of the Husband bur 
Apparel of Neceſſity, to cover Naked- 
neſs, and defend her againſt the Cold. 
Barteley and Jones would have neceſ- 
ſary and alſo convenient Apparel, and 
this cannot be given from her by the laſt 
Will of the Husband ; and this Conveni- 
ency, and reaſonable Apparel and Orna- 
ments of the Wife are to be determined 
by the Diſcretion of the Juſtices, having 
Conſideration of the Eſtate of the Hus- 
band and Wife, and the Debts of the 
Husband ; and this is to be modetated 
more or leſs according to the ſaid Citcum- 
ſtances ; and in the Caſe in Queſtion theſe 
Circumſtances induced thetn, that the 
ewels appertained to the Wife; The Hus- 
and was a Knight, and King's Ser 

Ce. jeant; 


- 


J 
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jeant, out of Debt, had but one Daugh« 
ter, to whom he had given a great Por- 
tion; the Wife was deſcended from No- 
bility ; the Husband had ſuffered the 
Wife during his Life to uſe them as the 
Ornaments of her Perſon, he eyen thought 
them convenient for her during her Wi- 
dowhood z and theſe Circumſtances in- 
duced Berkeley and Jones to be of Opinion 
in this Caſe for the Defendant ; there is no 
Book againſt their Opinion. 33 H. 6. 31. 
31 H. 6. 2. 18 E. 4. 11. 1 Eliz. 166. 
12 H. 1. 23. Afterwards Croke ſaid, that 
he agreed in the Whole with Berkeley and 
Jones, ſaving that the Husband in this 
Caſe had deviſed them to the Wife during 
her Widowhood, otherwiſe ſhe ſhould have 
had theſe Things. Hil. 9 Car. Lord Ha- 
ſtings v. Douglas, 1 Jones 332. Cro. Car. 

343. 3 D. A. 358. p.9. 

Gold Chains Pour Gold Chains, twenty-eight Dozen 
—— of Gold Buttons, and an Agate, were al- 
raphernalia, lowed to be the r of a Vil- 
counteſs. Mich. 2), 28 Eliz. -The Viſcoun- 
eſs of Bindon's Caſe, Moor 213. pl. 354 
And ſaid by Manwood Chief Baron, that 
Jewels of the Value of 500 Marks were 
a Allowance for ſuch Matters, 2 
Leon. 166. 
The Husband The Husband deviſed the Wife's Jewels 
—_ Ml to her for Life, the Remainder over to his 
Fhernaliato Son; one Point of the Caſe was, whe- 
the Wife for ther they ſhould go to the Adminiſtrator 
Life, Remain- of the Wife, being her Parapbernalia 7 
Grover. And though it was agreed, that where 2 
Husband 


r 


and Executar un 


Husband dies inteſtate, or does not by 
Will diſpoſe of the Jewels of his Wife, 
ſhe may claim them (in Caſe there be no 
Debts) ; yet as he may deviſe them, and 
as he has in this Caſe given them to 
her for Life only, and ſhe has not made 
any Election or Claim to them as her Pa- 
rapbernalia, they cannot go to her Admi- 
niſtrator. 2 Vern. 246, 247. 
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A. died indebted by 2 his per- Bea Para. 


ſonal Eſtate not bei 
the Payment of his 


near ſu 
bts ; a Bill was 


ient for 2 


in Diſcharge 


brought againſt the Heir to have the De- of Debts 


ficiency of the perſonal ſupplied out of «Ring the 


the real Aſſets: A Queſtion aroſe, whe- 
ther the Widow's Paraphernalia ſhould be 


liable in Eaſe of the real Aſſets? ſince 
Bona Parapbernalia are perſonal Eſtate ; - 


and the Rule is this, all the perſonal 
ought to be applied in Exoneration of 
the real Eſtate. Lord Chancellor; I 
take it, that Bona Paraphernalia are not 
deviſable by the Husband from the Wife 
any more than Heir-Looms from the 


Heir; ſo that the Right of the Wife to 


the Bona Paraphernalia is to be preferred 
to that of a Legatee. Thoogh a Mort- 
gagee or Bond-Creditor may ſubject a Le- 
gacy to his Debt, yet the Legatee ſhall 
in Equity ſtand in the Place of the Mort- 
gagee or Bond-Creditor, and take as much 
our of the real Aſſets, as ſuch Creditors 
ſhall have taken from the Legacy; where 
fore if a Legatee ſhall have this Favour in 
Equity, much more ſhall the Wife be 

| Ce 2 pri. 


, 
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privileged with reſpect to her Bona Para- 
Pbernalia. Bona Paraphernalia are liable 
only to Debts, and in Favour of Credi- 
tors, and not of an Heir. The perſonal 
is not applicable in Eaſe of the real Eſtate, 
if thereby the Payment of any Legacy will 
be prevented, much leſs where it will de- 
prive the Widow of her Bona Parapberna- 
lia. Mich. 1721. Tipping v. Tipping. Same 
Term like Decree. Pucking and Fobnſon, 
1 Williams n2g. Trin. 1129. Tynt v. Zym, 
| 2 Williams 542. | 
Bona Para- W. P. having by Will ſubjected his 
Pala not Lands to the Payment of his Debts, died 


— wy indebted to a greater Amount than what his 


there are not real and perſonal Eſtate would pay; the 
Aﬀets at the Widow gave up her Jewels and Plate; but 
. her jn the Decree for the Sale of the real E. 
— con- ſtate, Sc. the Widow's Claim of her Jew- 
tingent Aſſets Els and Plate was ſaved to her. Afterwards 
| afterwards an Eſtate expiring, whereby a Reverſion 
fall in. fell in ſubje& by the Will to the Debts, 
It was determined inter alia by the Lord 
Chancellor, that with Reſpect to the 
Claim of the Jewels as Bona Parapberna- 
lia, the Widow could have no Title to 
them, Regard being to be had to the 
Time of the Death of the Teſtator, 
when the real and perſonal Aſſets were 
not ſufficient for the Payment of the 
Debts; nay, at the Time when theſe 
Jewels were applied to the Debts, there 
was a Deficiency of Aſſets real and per- 
ſonal for the Payment thereof; and tho 


afterwards upon a remote Contingency, 
( 1 (uch 


and Executors. 


(ſuch as was not to be preſumed or wait- 
ed for, viz. a Death without Iſſue) Aſſets 
had fallen in, yet that this ſhould not alter 
the Caſe as to the Bona Paraphernalia ; 
for the ſame might not have happened 
until 20 or 30 Years after the Death of 


the Teſtator, nor (poſſibly) until after the 


Death of the W idow, when the End of 
the Widow's wearing her Bona Parapher- 
nalia in Memory of her Husband, would 
not have been anſwered ; and therefore 
it was reaſonable this ſhould be reduced to 
a Certainty, viz. that if there ſhould not 
be Aſſets real or perſonal at the Teſtator's 
Death, or at leaſt at the Time when the 
Jewels were applied to Debts, then the 
Jewels ſhould be liable. Trin. 1722. Bur- 


ton v. Pierpoint, 2 Williams 78. 
What ſball be Aſſets. 
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Leaſe far Years made by a Copy- Leaſe for 
holder by the Licence of the Lord, Years of Co- 


ſhall be Aſſets in the Hands af the Exe- F 
cutor of the Leſſee. Poph. 188. 


If an Executor hath Goods of the Te- Goods in any 
ſtator in any Part of the World, he wg the 


be charged in reſpe thereof. 6 Co. 47 Wor 


Cro. Fac. 55. Hard. 64. 

If an Executor recovers Damages in 
Treſpaſs de bonis Aſportatis in Vita Teſta- 
toris, this ſhall be Aſſets; for that he re- 
covers it as Executor. 3 H. 6. 3. b. Vide 
Tel. 33. Hob. 38. Savil 119. But Goods 


taken after the Death of the Owner are 


G0 Aﬀers 


390 Teftaments, Loft Wills, 


Aſſets in the Hands of the Executor be- 
fore Satisfaction recovered. Owen 132. 
Cro. Eliz. 8 10. 1 Inf. 124. a. 1 Leon. 225. 
If an Executor recovers as Executor 
Things in Chancery by Equity, theſe 
Things ſo recovered ſhall be Aſſets. Har- 
wood and Wrayman. 3 D. A. 376. p. 5. 
Moor 858, 1118. 1 Roll. Rep. 56. 1 
Brown. 16, 11. Noy 67. 6 Co. 47. 4. 
Lands deviſed If a Man deviſes Lands to be ſold by 
for Paymentof 7. F. for Payment of his Debts and Le- 
Debts when gacies, and makes J. S. his Executor and 
* dies, the Money made by 7. S. upon the 
Sale of the Lands, ſhall be Aſſets in his 
Hand. 3 D. A. 36. p. 6. But it is other- 
wiſe if the Lands are deviſed to be ſold 
by the Executors and others, for there 
the Money ſhall not be Aſſets, for they 
were not truſted therewith as Executors. 
3 D. A. 376. p. 6, 7. 1 Lev. 224 Hard. 
54, 405. If Lands are deviſed to Execu- 
tors for three Years for Payment of Debts, 
it is Aﬀets in the Hands of the Execu- 
tors; but if Lands are deviſed to be ſold 
for Payment of Debts, it is no Aſſets be- 
fore fold, 1 Brownl. 34. 2 Brownl. 47, 
Debtor Exe- If the Debtee makes the Debtor and a 
cutor, the Stranger Executors, by which the Debt 
. Allen is extinct in the Hands of the Debtor, yet 
to Hebt. jt ſhall be Aſſets in his Hands to Debts, 
for this is but extinct by the Will. 8 Ed. 
4. 3. Plowd. 18 5. Telv. 160. Salk. 304. 
3 D. A. 37". p. 12, 13. 


If 
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If a Man make A. his Executor during Goods in the 
the Minority of B. and makes B. his Exe. and of 2n 
cutor after his full Age, and afterwards nr line 
B. comes of Age and takes upon him the rate, Aſſets 


Executorſhip of the Will, the Goods of in the Hands 


' whi ; ie | of the Execu- 
the Teſtator which are in Specie in the? ©.” © 


Hands of A. after the Executorſhip of B. 

are Aﬀets in the Hands of B. though 13 
never had the Poſſeſſion of them; for he 
may have Trover and Converſion of them 
againſt A. Chandler and Thomſon, 3 D. A. 
377. pl. 15. Hob. 265. | 

A Bond to the Teſtator in the Hands Bonds not Af 
of the Executor is not Aſſets till recovered, cual _— 
becauſe but a Choſe in Action; bur if an 
Executor releaſes the Debt, he hath made 
it Aſſets in his Hands to the Value of the 
whole Bond. Owen 36. Vide Salk. 296. 

Comb. 342. Salk. 207. 

If an Executor, after he comes of ſalt 4 
Age, proves the Will and releaſes all Ac- — ras 
tions to him who was Adminiſtrator during ages. 
his Minority, and who then had Goods in 
his Hands of the Teſtator's, this is Aſſets 
in the Hands of the Executor, for the 
Law preſumes he hath received as much 
as he releaſed. Brightman and Keighley, 

Cro. Eliz. 43. But Periam ſaid, that if 
an Executor releaſes an Account, and it 
was incertain what he ſhould recover, it 
is not Aﬀers ; but if it can appear or be 
proved that ſo much was due, it is Aſſets. 
A Releaſe is as good a Satisfaction in Law 
as a Satisfaction in Deed ; and therefore if 
an Executor releaſes, the Debt releaſed 


Cc4 is 
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is adjudged Aſſets in his Hands. Hob. 66, 
_ Knightley and Knightley, 4 Leon 102, 103, 
The Diverſity taken where the Account 
was certain or incertain was denied, unleſs 
ſuch as would not be proved to a Court 
or Jury. Godb. 30. 1 And. 138. 
Comppand: Upon a Traverſe of a Dgvaſtavit the 
ng a Debt, Jury gave a Special Verdict as follows: 
_— Hope poſſeſſed himſelf of Goods of the 
1 eee Teſtator to the Value of 600 J. the Exe, 
Name, makes cutor refuſes to prove the Will, where- 
it Aſſets. upon Adminiſtration is granted to D. who 
ſues Hope for the Goods, and has him in 
Priſon upon Meſne Proceſs, and they 
Hope and the Adminiſtrator come to Ar- 
ticles of Agreement, viz. That Hope ſhall 
be diſcharged of the Impriſonment, and 
pay ſo much Money, and deliver back the 
Goods unſold ; and the Adminiſtrator co- 
venants to ſave him harmleſs againſt all 
Actions that ſhall be brought by any one 
againſt him as Executor of his awn Wrong. 
The Queſtion was, whether this Covenant 
to pay the Money ſhould be preſent Aſ- 
ſets? Hale: If he diſcharge a Debt by 
Covenant or Releaſe, it is as much as a 
Receipt, and is a Devaſtavit ; bur if only 
an Increaſe of Security be taken, it is not 
to be ſaid Aſſets; but where Money is 
owing upon Promiſe, or ſimple Contract, 
and he takes a Bond for it, there this is 
Aſſets, for the former Debt is diſcharged 
and ſwallowed up by the Bond; but if 
one Bond be taken for Diſcharge of an- 
pther before Condition broken, it is other- 
Wiles 
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wiſe, and here the Covenant cannot be 
a Diſcharge of the firſt Duty till Payment 
be made. Cur Adviſar.” Hil. 27, 28 Car. 
2, Judgment given for the Plaintiff. Trig. 
29 Car. 2. Norden and Levet, vide 2 Lev. 
189. 2 Jones 88, 3 Keb. 597, 615, 691, 
no6, 742, 778. 3 D. A. 378. p. 21. 
If an Executor puts in Suit a Bond of Executor ſub- 
100 J for Performance of Covenants, and mits a Bond of 


the Parties ſubmit to an Award, and it is /*? ＋. to Ar- 


awarded that the Obligor ſhall pay 70 J. — — 
in full Satisfaction, and that the Executor ſhall take 70 l. 
ſhall releaſe, which is done accordingly, and releaſe 3 
the Executor ſhall be taken to have Aſſets che whole 

to the Value of the whole 100 J. and 2 — 
by the Award he was compelled to releaſe, 

jt was his own Act to ſubmit to the Ar- 

bitrament. 3 Leon. 53. 

If a Treſpaſſer takes Goods in the Life. Where Goods 
time of the Teſtator, ſo that they were taken away 
never more than a Choſe in Action to ſtall be A 
his Executor or Adminiſtrator, they are 
not Aſſets till recovered: Otherwiſe if 
taken after his Death. Bethel and Be- 
thel, Cro. Eliz. 810. Qwen 132. 2 An- 
derſ. 192. n PE. 

f Money due to the Teſtator is paid to Money paid 
a Stranger by the Conſent of the Execu- ne A fr. 
tor, it is Aſſets in his Hands immediately; 7 che — 
and if without ſuch Conſent, and he after tor, is Aſs, 
brings an Action for it againſt the Re- 
ceiver, (by which he agrees to the Receipt) 
and recovers it, it ſhall be Aſſets immedi- 
ately without Execution, for the Original 
Debtor is thereby diſcharged. Jun 

- a 
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and Plume, Salk. 207. 6 Mod. 91, 92, Gr. 
1 181. | 
What of the If the Executor of the Leſſee for Years 
Rent of = enters and receives the Profits, yet no Part 
Leaſe for thereof will be Aﬀets, unleſs what is over 
be Aſſets, and above the Rent; but is received by 
the Executor as Tertenant, and appro- 
priated to the Uſe of the Leſſor. Bucky 
and Perk, 1 Salk. 79. 2 D. A. 504. p. 10. 
Eſtate pwr au- : By the Statute of 29 Car. 2. c. 3. Par. 12. 
ter vie Aſſets, an Eſtate pur auter vie, if there be no Spe- 
cial Occupant thereof, ſhall go to the Ex- 
ecutors or Adminiſtrators of the Party 
who had the Grant, and ſhall be Aﬀers in 
their Hands; yet whether it would be ſo 
unleſs for Payment of Legacies, unleſs 
particularly charged therewith, is doubted 
in the Caſe of Oldham and Pickering, 
Cerib. 376. Salk. 464. Comb. 388. 
A. purchaſes If A. purchaſes a Walk in a Chaſe, and 
an Eſtate for takes the Patent to himſelf and his Wife, 
wa rg and J. S. during their Lives and the 
Wife and 7. Life of the Survivor; though A. dies in- 
8. after the debted, and his Aſſets are not ſufficient 


Death of 4. to pay his Debts, yet the Wife ſhall have 


and the Wife, it | : : 
the Benefit of the Patent during her Life, 
gs but after her Death J. F. ſhall be a Truſtee 
for the Executor. 2 Vern. 67. | 
Where a A Man took an Aſſignment of a Term 
Term attend- in his Truſtees Names, and the Inheri- 


ing an Inhe- tance in his own Name. It was held, that 
ritance ſhall 


be Aft. though by Conſtruction in Equity the 


Term is attendant upon the Inheritance, 
yet it ſhall be Aſſets for the Payment of 


Debts, as well as a Term in a Man's own 
| Name 


and Executors. 395 


Name is Aſſets at Law, but with this Dif- 
ference, that the Heir ſhall have the Be- 
nefit of the Surplus of the Truſt of a Term, 
and not the Executor after Debts paid; 
but if a Term be expreſsly declared by 
Deed to be Attendant on the Inheritance, 
it ſhall not be Aſſets in Equity. Arguen- 
do. Chapman and Bond, 1 Vern. 188, 189. 
Vide 1 Vern. 1, 104. 2 Ch. Ca. 49, 35, 
152. ſaid to be contrary to former Reſo- 
lutions. | 
A. ſeiſed in Fee, in Conſideration of 3 
Marriage Portion, demiſed certain Lands . 
to B. and C. for ninety-nine Years at a poſe ſhall not 
Pepper-Corn Rent, upon Truſt that they be 
ſnould re-demiſe the ſame Lands in the ; 
following Manner, viz. to A. for ninety- 
eight Years and eleven Months, if be 
ſhould live ſo long, at a Pepper-Corn Rent, 
and after his Deceaſe at the Rent of 
1500 J. per Annum during the Life of his 
Wife, as a Jointure for her, and after 
her Deceaſe at a Pepper-Corn Rent during 
the Remainder of the Term. B. and C, 
re-demiſed accordingly. A. died indebted 
9000 J. by Bond-Debts, and 189007. by. 
ſimple Contract, and left but 6000 i. per- 
ſonal Eſtate : On a Bill brought by the 
Creditors to ſubject this Term to their 
Debts, it was held, that this Term being 
raiſed for a particular Purpoſe, could nor 
be liable to any other Debts than the 
Inheritance was. Baden and The Counteſs 
Dowager of Pembroke, 2 Vern. 52. 


7. 8. 
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Bond to pay FJ. & on the Sale of Lands takes a 
e 3 Bond from the Purchaſer to pay any Sum 
by Will ap. or Sums of Money not exceeding 500 /, 
point the Mo- as he ſhould by Will appoint : J. S. by 
pey, ſhall be Will appoints Payment of this Sum a- 
Aﬀets for mongſt ſeveral of his Relations. It was 
—_— held, that J. F. having Power to diſpoſe 
4 of this Sum of 500 J. it muſt be looked 
upon as Part of his Eſtate, and ſhould be 

Aſſets liable to the Payment of Debts. 

Thomſon and Towne, 2 Vern. 3 19. 

7. S. has a F. & having by Marriage Articles a 
awer to Power to charge an Eſtate with any Sum 

| charge 8 not exceeding 3000 J. for ſuch Purpoſes as 
3000 J. this he ſhould think fit, by Deed apppointed 
{hall be Aſſets, the 3000 J. as a collateral Security for the 
quiet Enjoyment of an Eſtate he had ſold, 

and if no Incymbrances did appear, the 
Appointment to be void, and by Will de- 

viſed the 3000 J to his Daughter. It was 

decreed, that the 30007. ſhould be applied 

to the Payment of the Debts of 7. S. 2 


Pern. 465. Vide 2 Vern. 119. 1 Vern. 234 


| Where upon the Death of one Executor 
the Surplus ſhall ſurvive. 


Whether, HE Teſtator had two Executors, 
when the Sur- and deviſed to them Reſiduum Bono 
plus is deviſed , Ec. after the Debts and Legacies 


"res paid; one of them died, his Admiaiſtra- 


the Survivor tor ſued the ſurviving Executor to have 
ſhall have the a Moiety of the Surplus; the Defendant 
Whole. inſiſted, that they took as Joint Legatees, 
and not as Joint Executors. But the Lord 

Keeper 


and Executors. 
Keeper decreed for the Pltintiff, for in 
Caſe of Executors the Teſtator intended 
an equal Share to each; and by the Ad- 
vice of Rolls Chief Juſtice, it was de- 
creed, that where a Deviſe was to two 
equally, notwithſtanding which Word e- 
qually, the Deviſe was joint, yet the Inten- 
tion prevents the Survivotſhip. Nota; This 
Decree was to the Diſſatisfaction of the 
Bar, for where the Intention is ſecret, and 
not declared, the ſecret Intent ſhall give 
Way to the legal Intent. Cox and Quan- 
tock, 1 Ch. Ca. 238. But the Reſolutions 
in Equity have been ſince otherwiſe ; and 
it ſeems well ſettled, that the Survivor 
ſhall have the Whole by Law : As where 
a Man deviſed Goods to A. and B. and 


the Executor aſſented to the Legacy, and 
A. died, and his Executor ſued in the 


Spiritual Court for A.'s Share, there being 
no Survivorſhip in ſuch Caſe by the Eccle- 
fiaſtical Law, whereupon B. ſued a Pro- 
hibition; and it was adjudged that the 
Prohibition ſhould ſtand, for by the Aﬀent 
of the Executor the Intereſt was veſted in 
the Legatees, and became 4 Chattel in 
them govetnable by the Rules of the 
Common Law. Baſtard and Stukely, 2 Lev. 
209. Vide 1 Lev. 164. 2 Fon. 161, 130, 
A Man having deviſed the Surplus of his 
Eſtate, after his Debts paid, to A. and B. 
A. died; and it was adjudged in the Dele- 
gates, and decreed by Lord North, and 
affirmed by Fefferys Lord Chancellor, that 
this was a joint Deviſe, and ſhould ſur- 

vive 


397 
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vive to B. and the Lord Chancellor's O- 


Pinion was, that if A and B. had been 


made Executors, and A. had poſſeſſed 


| a Moiety of the Goods and died, it would 
have been all one. Lady Shore and Bil. 
lingſiy, 1 Vern. 482. Sir A. XK. deviſed 


the Reſidue of his Eſtate (except a Leaſe 
after mentioned) to E. and D. his Execu- 
tors, and to the Survivor and Survivors 
of them, td the Intent that they ſhould 
therewith pay his Debts and Legacies ; 


and he deviſed the aforeſaid Leaſe to his 


Executors, Share and Share alike, for 
their Care and Pains in the Execution of 
his Will. ZE. paid the Debts and Lega- 
cies, and died ; D. ſurvived. It was held, 
that D. ſhould have the Reſidue of the E. 
ſtate (except the Leaſe) as Survivor, but 
that the Executors were Tenants in com- 
mon of the Leaſe, and therefore the Sur- 
vivor ſhould not have the Whole, Draper's 
Caſe, 2 Ch. Ca. 64. A Man deviſed the 
Refidue of his perſonal Eſtate to two Per- 
ſons, their Executors and Adminiſtrators, 
and one of them died, his Executor 
brought a Bill againſt the ſurviving Le- 
ary It was held, that the Survivor 

ould take the Whole to his own Uſe, and 
ſhould not be a Truſtee as to a Moiety 
for the Repreſentative of him who is dead, 
and that they were to be conſidered as 
Jointenants where Survivorſhip takes Place, 
as well in Caſes of Chattels as in Caſcs 
of Inheritance. @Trin. 1729. Gray and 
Willis. The Teſtator deviſed the 8 


5 | 


and Executors. 


of his perſonal Eſtate to three Perſons 

whom he made his Executors ; one o 

them died in the Life-time of the Teſtator. 
The Queſtion was, whether the third Part 
ſhould be diſtributed according to the Sta- 
tute, or whether the ſurviving Executors 
ſhould have the Whole ? It was decreed, 
that the two ſurviving Executors ſhould 
have the Whole. Tyin. ö Hunt and 


Berkley. 


Whether the Executor ſhall have rhe 
' Surplus. of the perſonal Eſtate, 
4 be a Truſtee for the next of 

in 


By Will deviſed particular Lega- The Teſlator 
+ Cies to his Children and Grandchil- deviſes Lega- 
dren, and 10 J. a- piece to B. and C. whom cies to his 
he appointed Executors, for their Care; Children, ang 
but made no Diſpoſition of the Surplus — _ 
of his perſonal Eſtate, which amounted Executors for 
to oo J. and upwards. The Queſtion their Care 


but 
was, whether the Surplus ſhould be in _—_ 5 


Truſt for the Children, or go to the Exe- 
cutors ? Decreed by Tefferys Lord Chan- 9 
cellor, it ſhall be in Truſt for the Chil- 
dren, Mich. 1684. * Foſter and Munt, 1 
Vern. 4" 3 ſaid to be affirmed in the 1 | 
| 0 


—— — 


Various Reaſons having been aſſigned for this De- 
termination, which is prime Jmpreffionis, we have 
thought fit to collect ſuch of them as have occurred to 
us. 1 Hilliams 7, Sit Bartholomew Shower, In Fo 1 
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Teſtator de- of Lords. 2 Very, 648. A made his Will 
caring te to the following Effect, J diſpoſe of my E. 
diſpoſe of his tate after mentioned, and what elſe I have 
whole Eſtate, in the World, in Manner and Form follow- 
ves near the g; and then gives ſeveral Legacies to 
whole in Le. his Relations amounting to near the Va- 
E of his Eſtate, (as appeared by a Calcu- 
and 200. to lation of his own Hand- writing about that 
his Executors; Time made) and made B. and C. Execu- 
and after ac. tors, and gave them 20 J. and intreated 
Tc; g. them to take the Trouble of getting in his 
33 Executor but Truſtees, and the new acquired Eſtats 
to go amongſt the Legatees in Proportion. | 


3 a 


and Munt's Caſe five Witneſſes expreſsly ſwore, that the 
Teſtator had declared his Executors ſhould not have 
more than the particular Sums bequeathed to them. Note; 
the Fact here does not appear, and though it has been 
frequently faid, that this Decree was founded on the 
Fraud made Uſe of by the Executors in infinuating 
themſelves into their Teftator's Favour, and prevailing 
with him to execute his Will at a Tavern, which in- 
deed appears by the Regiſters Book to have been charged 
in the Bill, and infiſted on by the Counſel for the Plain- 
tiffs at the Bar; yet it ſeems as if ho Fraud was proved, 
ſince the Reaſon of the Lord Zeffery;'s Decree is ex- 
preſſed to be Becauſe the Words of the Will amounted to 
a Declaration of Truſt, it being plain the Teflator never 
defigned the Surplus of his Eflate (upwards of 5000 L) 
Heul go td hit Execitors, for that he gave them 10 |. a 
piece, which excluded them from any Property the Laub 
might caſt upon them. 1 Williams 116. In Domo Proce- 
rum, Lord Guernſey and other Lords declared, that the 
Reaſon upon which the Decree of Fofter and Munt was 
grounded, was the Fraud, and the Will's being drawn 
at a Tavern. 1 Williams 548. Mr. Vernon, In Feſter 
and Munt's Caſe there was not the leaſt Proof of Fraud; 
So ſaid by Lord Harcourt in the Caſe of Ball v. Smith; 
z Vern, 678. et wide Prec. Ch. 567. 

| | Eſtate ! 


5 
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Eſtate: The Teſtator lived ten Years af- 
ter, and acquired an additional Eſtate, 
and died, not having altered or new pub- 
liſhed his Will: On a Bill brought by the 
next of Kin againſt the ſurviving Execu- 
tor, it was decreed, that the ſurviving 
Exccutor was but an Executor in Truſt, 
and that the new acquired Eſtate ſhould 
go to the Legatees in Proportion to their 
Legacies. Lord Com. Rawlinſon reſted 
much on the Words, I diſpoſe of my Eſtate 
after mentioned, and whatever elſe I bave in 
the World, Sc. Trin. 1690. Cordel and 
Noden, 2 Vern. 148. Prec. Ch. 12. A Where the 
Man having a Daughter and two Bro- Executors | 
thers, made his Will, and thereby gave 3 
5 J. a- piece to his Brothers, appointing 4 the Sur- 
them Executors, but made no Diſpoſition plus without 
of the Surplus. The Daughter as next plain Proof of 
of Kin brought a Bill in Chancery againſt — 5 
the Executors for an Account of the Sur 
plus ; and though there were Proofs that 
the Teſtator intended his Executors ſhould 
have the Surplus, in Regard that the 
Daughter had incurred her Father's Diſ- 
pleaſure by having married againſt his 
Conſent, yet theſe being ſomewhat doubt- 
ful, it was decreed firſt by Sir Fobn Tre- 
vor Maſter of the Rolls, and afterwards 
by Lord Sommers upon an Appeal, that the 
Executors ſhould be but Truſtees as to the 
Surplus, after their Legacies paid, and 
that ſuch Surplus ſhould go according to 
the Statute of Diſtributions ; and it was 
laid by Lord Sommers, that Equity did de- 

| D d light 


| 
| 
' 
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| 
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| 
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 — light in Equality, and that the Diſtribu- 

tion according to the Statute was moſt 

Of admitting agreeable to natural Juſtice ; that it 
. Parol Proof. was dangerous to admit of Parol Proof 
where there was a Will in Writing; how- 

ever, in relation to a perſonal Eſtate the 

Court would allow of Proofs and Aver- 

ments, but then ſuch Proofs ought to be 

lain to intitle an Executor to the Benefit 

of the Surplus. Cited Lady Gainsborongh's 

Caſe, 2 Vern. 252. Mich. 1695. Petit v. 

The Teftatot Smith, 1 Williams J. Comberb. 358. A. 
deviſes Lands deviſed Lands to be ſold for Payment of 
to be fold for his Debts, and wills that the Surplus ſhall 
Payment of be deemed Part of his perſonal Eſtate, 


his Debts, and 1 b 
— che ae and go to his Executors, and gives to his 


plus ſhould be Executors 100 J. a- piece as a. Legacy: 
deemed Part The Queſtion was, whether the Execu- 
r tors ſnould have the Surplus to their own 
g0 to his Exe· Uſe, or ſhould diſtribute it according to 
cutors, to the Statute of PDiſtributions? For the Exe- 
whom he gives cutors it was inſiſted, that the Surplus 
100/. a. piece. ſhould be Part of his perſonal Eſtate, and 


1 go to them, and that he meant it them to 
the Surplus. their own Uſe; and his giving them a 


Legacy of 100 J. a- piece cannot alter the 
Caſe, for the Surplus perhaps might be 
nothing, and therefore he gave them the 
100 J. that they might at all Events be ſure 
of ſomething, and not to exclude them of 
the Benefit of the Surplus; and this being 
a Deviſe of the Surplus after Debts and 
Legacies paid, cannot be a 'Fruſt in 
them, for all their Truſt is performed 


when Debts and Legacies are paid: 4 
the 
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the other Side it was ſaid, that the Words in 

the Will, that the Surplus ſhould be Part 

of his perſonal Eſtate, and go to his Execu- 

tors, were only intended to exclude the 

Heir, who elſe would have had it, and 

not to give any greater Intereſt to his 

Executors than they would have had other- 

wiſe. The Lord Chancellor was of the 

ſame Opinion, and decreed accordingly. 

Hil. 1697. Lord Briſtol and Hungerford, 

2 Vern. 524, 645. Prec. Ch. 81. A. by Legaciesgiven 
Will gave ſeveral Legacies therein ſpeci- to all the next 
fied to all her next of Kin by Name, and * CER 
likewiſe gave particular Legacies to M. and tors, 2 
P. two diſſenting Miniſters, and appoint- but Truſtees 
ed them her Executors, but did not make as to the Sur- 
any expreſs Diſpoſition of the Surplus of Plus. 

her perſonal Eſtate: The Executors were 

decreed to account for and diſtribute the 

Surplus amongſt the next of Kin of the 

Teſtatrix. Mich. 1698. Bayley and Poel, ; 
2 Vern. 361. Prec. Ch. 92. 'The Teſtator Wife Execu- 
made his Wife Executrix, and gave her trix having a 
an expreſs Legacy: By Lord Keeper LINE Ha 
Wright, the Wife decreed a Truſtee of rue. 
the Surplus according to the Statute of 
Diſtribution. 10 Jan. 13 W. 3. Randal v. 

Bookey, 2 Vern. 425. 1 Williams 550. cited. 

A Man made his Will and his Wife The Wite 
Executrix, and lived twenty Years after — 
the Will, and acquired a new Eſtate ; and quired, the 
the Surplus was decreed ro be diſtributed. Surplus to be 
Hil. 13 W. 3. Ward and Lane, 2 Vern. 67). diſtributed. 
and 1 Williams 550. cited. Prec. Ch. 182. Sir 

Charles Morley made his Will and his La- 

Dd 2 dy 
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The Wife Ex- dy Executrix, gave 1000 J. a- piece to his 
eee, Daughters, and ſome Jewels and other 
Le hol Things to his Lady: Decreed that the 
diſtribute the Executrix having a particular Legacy given, 
Surplus. ſhould diſtribute the Surplus. Mich. 1702. 
Pacwlet v. Morley, Freeman's Rep. in Chanc. 
When the 263. A Man deviſed his Library of 
Wiſe is Exe- Books to A. (except ten Books ſuch as 
cutrix, a ſmall his Wife ſhould chuſe, as Plays, Roman- 
Legacy ſhall ces, Sermons, but not Law Books) and 
a 3 made her Executrix. It was decreed by 
Benefit of the the Lord Keeper, that ſhe ſhould not 
Surplus, by this Deviſe be excluded from the Be- 
nefit of the Surplus of the perſonal E- 
ſtare. Trin. 1104. Griffith and Rogers, 
_ was 8 Prec. Cb. 231. A. made B. his Executor, 
ee 4 and gave him 201. for Mourning, and 
creed a Tru- B. not being of Kin to the Teſtator, the 
ſtee as to the Surplus of the perſonal Eſtate was agreed 
—_— Dang do be diſtributed. Paſchæ. ) Anne. Cook 
eee and Walker, 2 Vern. 676. cited. A. gave 
Executors, Le- 100 J. Legacy, and the Intereſt of 300 l. 
acies to the to his Wife for her Life, and made her 
ife and the and B. and C. Executors, and gave to B. 
—_ __ ' 20]. for Mourning : The Surplus was de- 
the third, the creed to be diſtributed, Trin. 7 Ann. Dur- 
Surplus to be well and Bennet. 2 Vern. 677 cited. The 
diſtributed. late Duke of Beaufort by his Will gave ſe- 

The Wife . k 

Execurrix veral ſpecific Legacies to all his Children 
and the Uſe and Grandchildren, and deviſed the Uſe 
of ſome Plate of his Silver Plate for the Service of his 
only deviſed 'Table, to his Ducheſs for her Life, and 
- N as afterwards to his Grandſon the now Duke, 
the Surplus, and appointed his Ducheſs Executrix, 
| without making any expreſs Diſpoſition - 
= the 


and Executor. 


the Surplus. The Queſtion was, whether 
the Ducheſs the Executrix ſhould have 
the Surplus, or whether it ſhould go ac- 
cording to the Statute of Diſtributions ? 
After ſolemn Argument Lord Chancellor 
Cowper decreed the Surplus to be diſtri- 


buted amongſt the next of Kin upon the 


45 


Authority of Foſter and Munt's Caſe : It Parol Proof. 


was allowed, that had there been plain 


Proof of the Teſtator's declaring or intend- 


ing his Wife to have the Surplus, this 
would have intitled the Wife thereto, even 


though ſuch Proof was but parol Proof; 


for the Wife, as Executrix, had the 
legal Title ro the Surplus ; and this parol 
Proof would be only to rebut an Equity 
ariſing to the next of Kin, by Reaſon of 
the expreſs Legacy given to the Execu- 
trix, but that the Proof in the preſent 
Caſe of the Duke's Intent was altogether 
doubtful and uncertain : But afterwards, 
on an Appeal brought by the Ducheſs, 
the Executrix, in Domo Procerum, this De- 
cree was reverſed. Hil. 1109. Lady Gran- 
vile v. Ducheſs Dowager of Beaufort. 1 


Willtams 114. 2 Vern. 648. Upon the De- 


cree of Reverſal in the Houſe of Lords, 
Lord Keeper Harcourt founded his Decree 
on the Caſe of Ball and Smith, quod vide 
poſtea. The Teſtator by his Will forgave 


A Legacy 


A. a Debt of 501. gave him 50 J. more, ©. 


and ſome Houſhold Goods to the Value of one Executor, 
100 J. and made A. and B. Executors. B. and none to 


inſiſted to have the Surplus to himſelf, 


the other, 
this, as to his 


D d 3 _ upon Com panion, 
ſhall not exclude him of his Share of the Surplus. 
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upon Pretence, that the Teſtator having 
given the other Executor theſe Specific 
Legacies, intended him no more, and that 
ſo the whole Surplus would belong to him. 
A. inſiſted that B. was a mere Stranger 
and himſelf a near Relation of the Teſta- 
tor ; that he gave him theſe Legacies only 
that he might at all Events be ſure of ſome- 
thing ; that he took theſe Legacies in an- 
other Capacity than as Executor, and ſo 
they could not exclude him of his Share 
of the Surplus which the Law caſts upon 
him as Executor: The Lord Keeper was 
clearly of this Opinion, and that it was a 

a much greater Queſtion, whether this 
Deviſe of particular Legacies to one Exe- 
cutor did not exclude both from any Share 
of the Surplus; but this not being the 
Point in Queſtion, he made no Decree 
concerning it, but decreed A. an equal 
Share of the Surplus of the perſonal E- 
| ſtate. Hil. 9 Anne, Coleſworth v. Bang- 
Exectuor, tho uin, Gilbert's Rep. 79. The Teſtator 


a Stranger, appointed one who was not of Kin, but a 


d had conſi- | | | 
ere ond. Stranger to him, Executor, and gave him 


cies, decreed very conſiderable Legacies : Sir Peter King 
to have the decreed in the Mayor's Court in Favour 
ware a+ of the Teſtator's two Brothers, that the 
322 Surplus ſhould be diſtributed : Upon an 
Intentions. Appeal in the Houſe of Lords the Decree 
woas reverſed, they allowing that parol 
Proof ought to be received in Favour of 

the Executor's Title conſiſtent with the 

Will, which Proof was full as to the Te- 

ſtator's frequent Declarations, that his 

| Exe- 
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Executor, though a Stranger, ſhould have 

the Surplus. May 1111. Littlebury and 

Buckley, 2 Vern 677. 2 Mod. Ca. 10. A. The Wife 
poſſeſſed of a Leaſe for a long Term of Execurrix, 
Years, by Will deviſed it to his Wife for Tens 
Life, and after her Death, to the Child years deviſed 
ſhe was then enſient with; and if ſuch to her for 
Child died before it attained the Age of Life, with a 
twenty-one Years, then he deviſed one — 
Third of the ſaid Term to his Wife, her mainder in « 
Executors and Adminiſtrators, and the third Part of 
other two Thirds to other Perſons, ap- it, yet intitled 
pointed his Wife Executrix- and died : L 
The Lord Keeper decreed, that the Wife 

was intitled to the Surplus of the perſonal 

Eſtate againſt the next of Kin, notwith- 

ſtanding the Deviſe to her of Part as a- 

foreſaid. Mich. 1711. Fones and Weſtcomb, | 
Gilvert's Rep. 14. Prec. Ch. 316. A. The Wite 
was Executrix of B. her former Husband, — 3 
and after married C. who by his Will given We 
in 1686. deviſed to her the Plate and of Things 
Goods ſhe brought him in Marriage, two which were 
Silver Salvers in Lieu of Plate that had — —_ | 
been changed away, and made ber Exe- nage as Exe- 
cutrix and died, leaving a Daughter by a cutrix to a 
former Wife, and his Wife enſient of a former Huſ- 
Daughter ; and there being no Deviſe of m—_ By "So 
the Surplus of the perſonal Eſtate, the plus. 
Queſtion was, whether ſhe ſhould take it 

as Executrix to her own Uſe, or liable to 
Diſtribution > The Lord Keeper decreed 

the Surplus to the Wife, as well for that 

this Will was made before the Caſe of 

Foſter and Mum, as alſo for that in this 


D d 4 Caſe 
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Caſe nothing was deviſed to the Wife 

bur what was her own before, and as ſhe 

was Executrix to her former Husband ; 

but his Lordſhip ſaid he was content to 

have this conſidered as a Legacy given 

by the Husband, and ſaid, where a Wife 

is made Executrix, it is to be preſumed 

ſhe is not made ſo to have barely an Of. 

fice of Trouble but of Benefit, to take 

the Surplus. Hill. 1111. Ball and Smith, 

A Legacy of 2 Vern. 633, 675. William Allen being 
1000 /. * = poſſeſſed of a perſonal Eſtate of the Va- 
_ of Kin lue of about 2000 J the Day before his 
and ſmall Le. Death made his Will, and deviſed ſeveral 
— to the Legacies to his Relations, and to his Siſter 
xecutors, the Wife of the Plaintiff Batchelor, about 
OT 1000). and gave7o J to one Mr. Serle and 
Executors on his Wife, and their four Children, to buy 
Parol Proofs, them Mourning, and gives to Mrs. Sarab 
Serle (one of their Daughters, ro whom 

he had made his Addrefſes by Way of 
Marriage) 500 J. and to Mr. John Serle his 

Horſe and Furniture, and his Cloaths, to 

be diſpoſed of by his Executors ; and then 

. concludes, as to the yoo J. he is intitled 

to in the South-SeaCompany, and the reſt 

of his perſonal Eſtate, he wills that the 

ſame ſhall be fold for Payment of his 

Debts and Legacies, and he appoints the 

ſaid Mr. John Serle and Mr. Thomas Serlo 
Executors, and dies: The Executors John 

and Thomas Serle were two of Mr. Serle's 

Children, and intitled to their Proportion 

of the 70 J. deviſed for Mourning, but 

were no Ways related to the —— ; 

; 6 
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The Queſtion vas, whether the Surplus of 
the perſonal Eſtate ſhould go to the Exe- 
cutors, or be in Truſt for the Siſter the only 
next of Kin? It was, in Proof that the 
Teſtator did not ſo much as Conſider 
whom he ſhould make his Executors till he 


had diſpoſed of all the Legacies ; that 


the Teſtator being asked whether he 
would not give his Siſter 'more, anſwered 
he would not; that being asked who 
ſhould have the Surplus, or what ſhould 
become of the Surplus, he ſaid his Will 
ſhould ſtand as it was; that he had a very 
great Regard for the Executors Family, 
and was to have married their Siſter : 
The Lord Chancellor was of Opinion, 
that the Proofs being in Affirmance of the 
Diſpoſition, ought to be read, and ſaid 
that they were ſo full as to make an End 
of the Caſe ; that without a ſtrong and 
violent Implication the Executors ought 
not to be defeated of the Reſiduum ; that 
here was no ſuch Implication in this Will, 
but rather the contrary ; that to make 
Senſe of the laſt Clauſe, ir muſt be con- 
ſtrued a Deviſe of the South-Sea Stock, 
and the reſt of his perſonal Eſtate to his 
Executors ; for it immediately follows, 
and I make John and Thomas Serle my 
Executors, which could have no Relation 
to the Direction for Sale, unleſs by giving 
them the Surplus which ſhould ariſe by 
Sale; and as there appeared no ſtrong or 
violent Preſumption to induce any other 
Conſtruction, he could not give into ſo 

| great 
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| great a Change of the Law, but muſt de- 
cree for the Executors. Hi. 1516. Bat- 
chelor and Serle, 2 Vern. 736. Gilb. Rep. 
Legacies to I25. Anthony Upton made his Will, by 
the Executors, which (inter alia) he declared as to his per- 
ere they ſonal Eſtate (if he ſhould leave any) that 
en 297 Fay, he gave 50 J. thereof to his Brother A. 
ſtee for the and 50 J. to his Nephew B. and made the 
Surplus. ſaid A. and B. Executors, and gave 20 5. 
a- piece to others of his Relations, ſeveral 
of whom were his Brothers, Nephews 
and Nieces, and as ſuch his next of Kin 
in equal Degree within the Statute of Di- 
{tributions ; after which the Teſtator 
abruptly broke off without ſaying in Wit- 
neſs whereof, Sc. or making any Diſpoſi- 
tion of the Surplus, which amounted to a- 
bout 1200 J. All the Will was wrote with 
the Teſtator's own Hand, though not 
ſigned by him : They who were in equal 
Degree with the Executors, brought a Bill 
to have their Shares of the Surplus ac- 
cording to the Statute. Lord Chancellor: 
The making a Perſon Executor, ought 
not to amount to a Gift of the Teſtator's 
perſonal Eſtate ; it is no more than making 
him a Truſtee; the Word Executor im- 
ports ex vi termini, that he was only ap- 
pointed to execute the Will: If I make A. 
my Executor, and ſay no more, and A. 
dies inteſtate, without Uiſpoſing in his 
Life-time of the whole perſona] Eſtate, 
my next of Kin, and not the next of Kin 
of A. ſhall have the Adminiſtration de bo- 
nis non, together with all my perſonal 
Eſtate ; 


and Executors. 


Eſtate ; whereas if I make A. my Execu- 
tor, and alſo give him my perſonal Eſtate 
and die, and afterwards my Executor dies 
inteſtate without diſpoſing of my perſonal 
Eſtate, the next of Kin and Adminiſtra- 
tor of my Executor ſhall have this perſonal 
Eſtate, and not my next of Kin ; which 
is a Demonſtration that the making a 
Man Executor is not giving him the per- 
ſonal Eſtate; for in the one Caſe only, 
where the perſonal Eſtate is given to the 


Executor, on the Death of ſuch Execu- 


tor ſhall his next of Kin have the perſonal 
Eſtate, but not in the other : By the Sta- 
tute of Diſtribution the Succeſſion to the 
perſonal Eſtate is as much ſettled and fixed 
in the next of Kin (where it is not diſ- 
poſed of by the Will) as by the Common 
Law the Title to the real Eſtate is fixed 
in the Heir, if not given away by the 
Will ; and therefore it might in Reaſon 
be a Queſtion, even if there was no ex- 
preſs Legacy given to the Executor, nor 
any Diſpoſition of the Surplus by the 


Will; for it ſeems within the Reaſon of 


the Caſe, where a Man by his Will de- 
viſes his real Eſtate to J. &. for the Pay- 
ment of his Debts, after Payment thereof 
the Deviſee is clearly but a Truſtee for the 
Heir: Even ſo by making an Executor, I 
make him a Truſtee of my perſonal Eſtate 
for the Payment of my Debts, and if I 
do not give him the Surplus, why ſhould 
not ſuch an Executor, pars ratione, be a 


Truſtee for my next of Kin? But this 
| may 
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may be carrying it too far: However, 

where the Teſtator by expreſs Words has 

ſaid that his Executors ſhall have 530 J. a- 

piece out of his perſonal Eſtate, it were 

offcring Violence to the Will for a Court 

of Equity to ſay ſuch Executors ſhould 

not only have 50 J. a-piece, but all 

the reſt of the perſonal Eſtate ; this 

would be indeed ſaying that ſuch Execu- 

tors ſhould have all and ſome: An Exe- 

cutor has nothing in his own Right bur 

what is expreſsly given him by the Will, 

and ſo differs from an Heir, who is ſeiſed 

in his own Right; and it is moſt reaſona- 

ble, that where a Teſtator gives his per- 

ſonal Eſtate from his neareſt Relations, he 

Hould ſay ſo, elſe why ſhould it be pre- 

ſumed ? Beſides, this Caſe is the ſtronger 

in Regard the Will is plainly an imper- 

fect and unfiniſhed Will, and it is not to 

be imagined but that if the Teſtator had 
completed it he would have given a Com- 

petency to his next of Kin, which he has 

here not done : Upon the Whole, here 

being an expreſs Legacy of 50 J. to each 

of his Executors, and no Diſpoſition of 

the Surplus of the perſonal Eſtate, the 
Executors are but Truſtees with reſpect 

to the Surplus, which muſt go to the next 

of Kin _— to the Statute of Diſtri- 

bution. Trin. 1719. Farrington and Knight- 

— _ 1 Williams 544. Prec. Ch. 566, Lord 
his Trouble, Chancellor Parker decreed in Favour of 
excludes him the next of Kin purely on Account of 
from the *-Legacies being given to the Executors for 


Surplus. | their 
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their Trouble in the Execution of the 
Will, (though there was alſo ſome Parol 
Proof of the Teſtator's Intention in Fa- 
vour of the Executors, but not clear). 24 
Feb. 1120. May v. Lewin, 2 Williams 159, 
162. cited. Though a Legacy was given Executor, tho 
ro the Executor, who was no Relation, he had a Le. 


yet was the Surplus alſo decreed to him by 3 


the Maſter of the Rolls, upon Proof read decreed the 


- _ Teſtator's Intention that it ſhould _— 
o. Paſche 1723. Heron v. Newton. 2,2 
Williams — cited. Mary Smallman poſ- 3 TOW 
ſeſſed of ſome perſonal Eſtate, by Will 
gave to her neareſt Relations 5 J. a- piece, 1 
and made one Careleſs, who was not re- tors Intention 
lated to her, ſole Executor, giving him 5 J. will not intitle 
for bis Care in fulfilling ber Will, and the Executor 
made no Diſpoſition of the Surplus and — 
died: There was ſome flight Proof for i, 2 Legacy 
the next of Kin, who now ſued for the expreſsly 
Surplus of the perſonal Eſtate; as that given him for 
the Teſtatrix had declared her Intentions i. Cate and 
were to give the Surplus of her perſonal 
Eſtate to her next of Kin, in the ſame 
Manner as her Husband had diſpoſed of 
the Surplus of his perſonal Eſtate to his 
next of Kin ; but the Perſon who drew 
the Will, ſwore that the Teſtatrix, at the 
Time of the making thereof, declared her 
Intention to be, that if ſhe left any Sur- 
plus, her Executor, who had been her 
very good Friend, ſhould have it, for that 
her Relations had been ungrateful to her ; 
and this Perſon ſwore, that the Teſtatrix 
had directed him to give the 8 

er 
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her Executor, and that he would accord- 
ingly have done this by expreſs Words, 
but that he thought it would be unneceſ- 
ſary, the Law implying as much. Mr. 
Juſtice Powis, (in the Abſence of the 
Lord Chancellor): The Words of the 
Will ſeem to declare a Truſt by giving 
the 5 J. Legacy to the Executor for bis 
Care in fulfilling the Will, and this goes 
beyond all Parol Proof: On an Executor's 
dying inteſtate, ſo much of the Teſtator's 
perional Eſtate as remains unadminiſtered, 
muſt go to the Teſtator's next of Kin, 
viz. to the Adminiſtrator de honis non, Oc. 


and not to the Adminiſtrator of the Exe- 


cutor : If a Man marries an Executrix, 
and ſhe dies inteſtate, the Teſtator's per- 
ſonal Eſtate muſt go to the Adminiſtrator 
de bonis non, and not to the Husband : 
A Plaintiff Executor pays no Coſts, but 
this not by any expreſs Words of the 
Statute (23 H. 8. c. 15.) but only by an 
equitable Conſtruction, becauſe what he 
recovers is not for himſelf, but in Truſt 


for his Teſtator : He did not deny but 


that where there was an expreſs Legacy 
given to the Executor, and no further 
Words, nothing given for his Care and 
Pains, Parol Evidence might, in ſuch 
Cafe, be admitted of the Teſtator's In- 
tention ; but this was not to be minded 
where Words followed declaring a Truſt, 


as where the Legacy appeared to be given 


to him for his Care in fulfilling the Mill; 


that if Money was to be granted or. de- 


1 viſed 


and Executors. 


viſed for the doing of any thing, this, in 
Equity, would create a Truſt, and here 
the Legacy was given to his Executor for 
his Care, E9c. That indeed here was the 
Evidence of the Perfon who drew the 
Will, tending to prove that the Surplus 
was deſigned for the Executor, which ne- 
vertheleſs was contradicted by Evidence 
on the other Side ; however leſs Regard 
ought to be had to Evidence of this Kind 
in Caſes of Wills than of Deeds, it being 
uſual for many under ſuch Circumſtances, 
to play the Volpone, and to ſpeak what 
they do not really intend, to get every 
one's Favour : He relied on the Caſe of 
May v. Lewin, as being the lateſt and 
therefore the greateſt Authority ; and ſaid 
beſides, the Defendant was made Execu- 
tor in the ſame Clauſe, which gave him 
the Legacy, whereby it ſhould ſeem that 
the Legacy was annexed to the Execu- 
torſhip, as all the Reward intended for it: 
Decreed a Diſtribution amongſt the next 
of Kin. Trin. 1123. Rachfield v. Careleſs, 
2 Williams 158. The Lady Rachel Manners 
made her Will, in the Beginning of which 
mentioning of what- her Eſtate conſiſted, 
and that ſhe intended to diſpoſe of the 
ſame by her Will, ſhe gave to every one 
of her Brothers and Siſters, and alſo to 
her Half Brothers and Siſters, pecuniary 
Legacies, particularly to her eldeſt Brother 


415 


Legacies 
given to all 
the next of 
Kin, of whom 
the Executor 
was one, de- 
creed the Sur- 
plus on poſi- 


tive Proof of 
the Teſta- 


the Duke of Rutland 500 J. after which ang Inten- 
ſhe made no Diſpoſition of the Surplus of 


her perſonal Eſtate, but left the Duke ſole 
Executor: 
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Executor: There was very ſtrong Evi- 


dence of the Teſtatrix's Intention at the 


Time of making her Will, that her Exe- 
cutor ſhould have the Surplus. Lord Chan- 
cellor: As I have ſeveral Times decreed 
it, ſo I think it grounded on the greateſt 
Reaſon and Juſtice, that where there is 
an expreſs Legacy given to an Executor, 
and no Deviſe of the Surplus, ſuch Sur- 


plus ſhall go according to the Statute of 


Diſtribution to the next of Kin: As to 
the Executor's being intitled thereto, it 
might with equal Reaſon be ſaid, that 
where the Spiritual Court grants Admini- 
{tration to a Perſon, this ſhall intitle the 
Adminiſtrator to the Surplus after Debts 
paid, whereas neither Executor nor Ad- 
miniſtrator have any legal Intereſt in the 
perſonal Eſtate, but are veſted only with 
a legal Power over it, juſt as every Truſtee 
has a legal Power over his Truſt Eſtate: 
If an Executor or Adminiſtrator had any 


legal or beneficial Intereſt in the perſonal 


Eſtate, they would by Conſequence have 
a Power of deviſing it by Will ; but it is 
plain they cannot deviſe it: Nay, it is 
demonſtrable that an Executor has no le- 
gal Intereſt ; becauſe when an Executor 
dies inteſtate, whatever 'is his, will go to 
his Adminiſtrator ; whereas all the per- 
ſonal Eſtate of his Teſtator will belong to 
the Adminiſtrator de Bonis non, Ec. and not 
to the Adminiſtrator of the Executor; ſecus 
if the Executor be alſo Reſiduary Lega- 
tee; which ſhews, that whatever the Exe- 

I cutor 
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cutor has as Executor, is only jure alieuo; 
and it is no Argument to ſay, that as 
when I make ſuch a one my Heir, I give 
him my real Eſtate ; ſo by the ſame Rea- 
ſon, by making bim Executor, I give him 
my perſonal Eſtate ; for the Heir is ſued 
in the Debet and Detinet, but the Suit a- 
gainſt the Executor muſt be in the Deri- 
net only, and the Aſſets are ſaid to be 
Bona Teſtatoris, and not Bona Executoris; 
and the appointing one Executor, is only 
appointing him to execute the Will of 
the Deceaſed: The Difficulty would be to 
maintain, that if one ſhould make a Man 
Executor, without either diſpoſing of the 
Surplus, or giving any expreſs Legacy to 
the Executor, ſuch Executor ſhould have 
the Surplus; but it having been held, that 
where no expreſs Legacy has been given 
to the Executor, he will be intitled to 
the Surplus; and on the other Hand, 
that the having given a Legacy to the 
Executor, implies he ſhall have no more, 
for that otherwiſe he would have all and 
ſome : I will not alter theſe Reſolutions. 
Giving to the next of Kin expreſs Lega- 
cies, even though it be to all the next of 
Kin, will not exclude them from coming 
in for the Surplus upon the Statute of Di- 
{tribution ; and there is ſtill much leſs 
Reaſon for it where the Legacies to the 
next of Kin are unequal : The Court has 
frequently ſhewn this Favour to the Exe- 
cutor, to allow Parol Evidence in Proof 
of the Intention of the Teſtator, to re- 
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but that Equity which otherwiſe would 
be in Favour of the next of Kin : Here 
the Evidence is very ſtrong, that the Te- 
ſtatrix intended the Surplus to the Exe- 
cutor, and this is Evidence of the Decla- 
ration of the Teſtatrix at the Time of 
making the Will: The Teſtatrix, reciting 
ner perſonal Eſtate in the Beginning of her 
Will, declares her Intention to diſpoſe of 
it, which muſt be underſtood of her In- 
% tention to diſpoſe of the Whole: I own, 
32 that the Allowing of Parol Evidence is 
dence. exceedingly dangerous, and not to be 
done in Caſe of Diſcourſes at different 
Times from that of making the Will; but 
yet abſtractedly from that Caſe Parol E- 
vidence may be admitted. (Cheney's Caſe, 
5 Co. 68. Litton v. Litton. 3 Ch. Rep. 
169. 2 Vern. 621. Ball and Smith, 2 Vern. 
675. cited) Surplus decreed to the Exe- 
cutor. Hi, 1723. Duke of Rutland v. 
_ Dutcheſs of Rutland, 2 Williams 210. One 
_— Su gpl Siſter, who was next of Kin, 
next of Kin, and having ſeveral Sums of Money in the 
and an ex- South. Sea and Bank, made his Will, where- 
TP by he deviſed 100 J. per Annnm to his Si- 
cutor, Surplus ſter for Life, and the Reſidue of his Bank 
decreed to the Stock to his Executor, and deviſed —— 
Executor. per Aunum out of the South-Sea Stock to 
, Remainder of his Stocks to —— ; 
he deviſed the Furniture of his Houſe to 
his Executor and the Heirs of his Body, 
giving an expreſs Legacy of a Sum of 
Money to his Siſter, and making, one who 
did not appear to be any Relation to him, 
Execu- 


Executor, but there was no Diſpoſition 
of the Surplus of the perſonal Eſtate: 
On the Death of the Teſtator the Que- 


* 


ſtion was, how the Reſidue of the per- 
ſonal Eſtate ſhould go? Lord Chancellor 
King : I could wiſh an Act of Parliament 


were made to reduce this Point to a Cer- 
tainty ; for if it were once ſettled either 


Way, it would be well enough; but in 


the preſent Caſe, if the expreſs Legacy 
to the Executor be allowed to exclude 
him from taking the Surplus, by the ſame 
Reaſon the expreſs Legacy to the next of 
Kin will bar her 1;kewiſe ; and then, here 
being Excluſion againſt Excluſion, the 
Law muſt take Place, and the Executor 
have the Surplus as Executor : As to what 
has been urged, that if an Executor dies 
"inteſtate, all the perſonal Eſtate, the Pro- 
perty whereof is not altered, ſhall go to 


the Adminiſtrator de bonis non, Oc. and, 


not to the next of Kin to the Executor; 
this is true, becauſe from the Time the 
Executor dies inteſtate, the firſt Teſtator 
dies inteſtate alſo, and it was the Execu- 
tor's own Fault that he did not, as he might, 
alter the Property: But the Law ſays, 
and the general Notion of Mankind is, 
that the making a Man Executor is giving 
him all, which is the leſs to be wondered 
at, when it is conſidered that perſonal E- 
ſtates were not near ſo large formerly as 


they are at preſent: Accordingly it was- 


decreed, that the Executor ſhould take 
the Surplus as Executor; though Mr. 


WF H Tür- 
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Lutwyche ſaid this would ſhake miny 

Precedents. Hil. 1725. Somner v. Hooker, 

2 Williams 338. A Will was begun, and 

Legacies given by it ſeveral Legacies given to the next 

gal 9, Kin, and likewiſe to the Executors, 

Will unfinich. and then at the Beginning of the next 

ed, Reſidue Sentence the Will ſtopped, and was left 

to be diſtri- unfiniſhed. Lord Chancellor: The Teſta- 

buted. tor having given the Executors a Legacy, 

it is moſt likely he would have goon away 

the Reſidue from them ; therefore let the 

Surplus be diſtributed according to the 

Statute of Diſtributions. Hil. 12 Geo. 1, 

Knewell and Gardiner, Gilbert's Rep. 184. 

Legacy given Martha Hill having no Children, but ſe- 

to the Execu- veral Nephews and Nieces, deviſes Lega- 
tor, held to ; 

be but a Tru. Cies to all her Nephews and Nieces except 

ſtee of the one; and then ſays, ſhe gives to her Siſter 

Surplus. Sall (Wife of Francis Sall) all her Houſe- 

hold Goods and Chattels, Cc. ſhe ſays too, 

ſhe gives the ſame to the ſaid Francis Sall 

and Judith his Wife for Life, and after 

her Deceaſe ſhe gave a Moiety thereof to 

M. S. and J. and appointed Francis and 

3 Hall Executors. Decreed by the 

aſter of the Rolls, that Francis Sall was 

not intitled to the Surplus: The general 

Rule upon this Head is, that where a parti- 

cular Bequeſt is given to the Executor, the 

Court preſumes that the Teſtator intends 

that he ſhall be a Truſtee of the Surplus. 

Pa ſchæ 1140. Willis and Brady, Barnard 64. 

Ihe Teſta. Grace Lawſon a Widow having one Son, 


er orig William 
Daughter a 
Feme Covert Executrix, having given her a Legacy in Truſt for her 


ſeparate Uſe, excluſive of her Huſband, ſhe is intitled to the Surplus. 


1 


he i ĩᷣͤ , /,, 
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William Lawſon, and two Daughters, a: 
lice the Wife of Reynold Newſtead, and E- 
lizabeth the Wife of e fro c2n. and 


being in Partnerſhip in the Clothing Trade 
with her Son- in- lw Allen Fobnfton, by her 


Will directed oO J. to be taken out of 


her Stock and laid out in the Purchaſe of 
Lands for the Benefit of her Son William, 
gave a Legacy to her Daughter Alice, and 
directed that the Reſidue of her Joint 
Stock ſhould be inveſted in the Hands of 
Jobn Senior, his Executors, Sc. deſires he 
may become a Partner with her Son- in- 
law Allen Fohnſton; and as to Senior's 
Share of the Profits, declares the ſame 
ſhall be in Truſt for her Daughter Eliza- 
beth for her ſeparate Uſe, excluſive of her 
Husband, during her Life ; and after her 
Deceaſe to ſuch Perſons as the ſaid Elixa- 
beth ſhould give the ſame by her Will or 
other Inſtrument in Writing, and made 
the ſaid Elizabeth Executrix : The Que- 
ſtion was, whether El;zabeth, notwith- 
ſtanding the Legacy of the Stock given in 
Truſt for her Benefit, was as Executrix 
intitled to the Surplus of the Teſtatrix's 
perſonal Eſtate, or was only a Truſtee of 
it for the Benefit of the next of Kin? 
The Lord Chancellor ſaid, that the Au- 
thorities on this Head had been various, 
and ſome of them claſhing with one an- 
other, but that the preſent Caſe was - 
very plain one, namely, that the Execue 
trix is not excluded of the Surplus ; the 
Rule of Law is clear on that Side of the 

Ee3 Queſtion 
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Queſtion, and the Rule of the Eccleſiaſti- 
cal Court is clear on the ſame Side: The 


Ecclefiaſtical Courts have indeed attempt- 


ed to make an Executor diſtribute the Sur-, 


plus when he has had a Legacy given him; 


but as often as they have ſo done they 
have been prohibited : This ſhews that 
the Ground of this Court decreeing the 
Surplus in ſuch Caſe to be diſtributed, is 
founded on Conſiderations of Equity, and 
on ſome Fact, from whence ariſes a vio- 
lent Preſumprion amounting to Evidence, 
that the Executor was only to be a Truſtee. 


"The firſt Caſe on this Subject was that of 


Fuſter and Munt in the Time of Lord ef- 
freys, the Tradition of which Caſe he has 
heard to be, thät Lord Jeffreys thought 
there was ſomething of Fraud in the Par- 
ty's getting to be made Executor, though 
no particular Evidence was given of a 
Fraud; and beſides, Lord Jeffreys thought 
it abſurd, that when the Executor had a 


Legacy of 54. given for his Trouble, he 


ſhould claim the Reſidue of the Eſtate to 


his-own Benefit: From this Time it has 
been taken, that where an Executor has 


had a Legacy given him for his Care and 
Trouble, and no Diſpoſition of the Sur- 


Plus, he ſhould be but a Truſtee of it : 
But the firſt Caſes of this Kind were only 
where a. Legacy. was given the Executor 


for his Care and Trouble ; afterwards the 
Court carried the Matter further, and in 
gene ral held, that where a Legacy was 


given the Executor, he ſhould be but a 


Truſtes 
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Truſtee of the Reſidue; and the Foun- 
dation of that Opinion was, that giving 
him a particular Legacy, implied he was to 
have no more: The Caſe of Farrington 
and Knightley, in the Time of Lord Mac- 
clesfield, was to that particular Purpoſe, 
and that is now the ſettled Opinion; 
however ſeveral Diſtinctions have been en- 
deavoured at to take Caſes out of 'this 
general Rule on Account of the Execu- 
tor's being nearly related to the Teſtator; 
but this Diſtinction has been over- ruled; 
it was denied in the Caſe of The Lady 
Glanvil and The Ducheſs of Beaufort; but 
in the Caſe of Ball and Smith in the Time 
of Lord Harcourt, ſuch Diſtinction did pre- 
vail in Favour of a Wife who was made 
Executrix; and his Lordſhip ſaid he did 
believe, that in the Caſe of a Wife ſuch 
Diſtinction has prevailed ſince : As to the 
preſent Caſe, that which he founded his 
Opinion upon was, that this was a Legacy 
given in Truſt for the ſeparate Uſe of the 
Wife, excluſive of her Husband, and as 
it was a Legacy of this Kind, no Infe- 
rence could be made from thence that ſhe 
was not to have the Reſidue for her own 


Benefit; for though the Teſtatrix had in- 
tended that the Executrix ſhould have the, 
whole, yet as ſhe deſigned that the Moje- 


ty of the Stock in Trade ſhould be for the 
ſeparate Uſe of the Executrix, excluſive of 
her Husband, there was a Neceſſity of 
- veſting this Legacy in the particular Man- 
ner that it was done; and whenever that 
Ee 4 == 


Fr 


424 


Teſtaments, Laff Wills, 
is the Caſe, no Concluſion can be drawn 
from an Executor's having a particular Le- 
gacy given him, that he was not deſigned 


to have the Benefit of the reſt ; and this 
Opinion falls directly within the Reaſon 


of the Caſe of Grifith and Rogers, and 


that of Lady Glanvil and The Ducheſs of 
Beaufort before mentioned ; the laſt of 
theſe Caſes came before Lord Cowper, and 
that was reverſed in the Houſe of Lords: 
An Objection indeed has been made, 
that barely giving a Legacy in Truſt, 
ought not to be a Foundation for ſuch a 


Diſtinction; and ſo far indeed it is true, 


that if this was barely a Legacy of this 


Sort, it ought not to make a Diſtinction ; 


Saſe Way to 
file a Bill in 
Chancery. 


but this is not barely giving a Legacy in 


Truſt, but a Truſt of a particular Kind, 

and abſolutely neceſſary to be made to 

anſwer the Purpoſe which the Teſtatrix 

intended. 15 July 1740. Neuſtead and 
bnſton, Bernard 94. Vide antea fo. 115. 
he Caſe of Starkey v. Brookes. 


What Debts ought to be firſt paid. 


Here a Teſtator is much indebted, 

and the Executor is defirous to be 

rid of the Aſſets, the Executor's ſafeſt 

Way is to file a Bill in Chancery againſt 

the Creditors, to the End they may if 

they will conteſt each other's Debts, and 

diſpute who ought to be perferred in Pay- 
ment. 2 Peru. 37. 


If 
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If the Teſtator had acknowledged a A Statute for 
Statute for the Performance of Covenants 2 
in certain Indentures, yet the Executor not reited. 
cannot plead it in Bar of an Action of carnot be 
Debt upon an Obligation, the. Statute not pleaded in Bar 
being forfeited at the Time, becauſe it is A Bond. 
uncertain whether ever it will be forfeited. 

Harriſon's Caſe, 5 Co. 28. b. Bridgment 80. 
1 Roll. Rep. 405. contra Woodcock and Fox, 
Goulſ. 142. ſed vide Moor 752. pl. 1034. 1 
Bulſt. 22, 101. Cro. Eliz, 467. Ow. 72. 


* 9. 35. | 

If the Teſtator had acknowledged a Re- iter of a 
cognizance with Condition for Payment of r Pen 
a leſs Sum at a Day to come, the Execu- gf — as 
tor may plead this Recognizance in Bar of a future Day. 
an Action of Debt upon an Obligation, 

though the Day of Payment by the Con- 

dition of the Recognizance be not yet 

come, becauſe this is a Duty preſently and 

certain, in as much as the Condition is 

for the Payment of Money. Robſon and 

Francis, Bridgman 19, 80. 1 Roll, Rep. 405. 

If the Condition of the Recognizance How if for 
be for the Payment of 100 J. to an Infant * of 
when he comes to his full Age, this Re- — 
cognizance during the Infancy, is not any cy. 

Bar of a Debt upon an Obligation, be- 
cauſe it is uncertain whether any thing 
ſhall be ever due upon the Recognizance, 
for the Infant may die before his full Age, 
and then nothing ſhall be paid. Robſon and 
Francis. Dubitatur, Bridgman 79, 80. 


I Roll, Rep. 405. 
If 
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How if for If the Teſtator acknowledges a Recog- 
. ec; * nizance in Nature of a Statute Staple, of 
Sum at a Day which the Defeazance is, that whereas the 
to come toa Conuſee and the Teſtator were bound' in 
Stanger. an Obligation to B. a Stranger, for the 
Debt of the Teſtator, and as his Surety, 
with Condition for Payment of 100 J. at 
a Day yer to come ; it is granted by the 
ſaid Defeazance, that if the Teſtator, his 
Executors or Aſſigns, pay the 100 J. at 
the Day, then the Statute ſhall be void; 
and though this be a Collateral Sum to be 
paid to a Stranger to the Statute, and not 
to the Conuſee, and ſo ho Duty to the 
Conuſee, and perhaps the Heir of the Te- 
ſtator will pay the Money at the Day; yer 
in as much as it is for the Payment of 
Money certain, for which by Intendmenr 
the Executor will be charged, the Execu- 
tor may plead this Statute in Bar of an 
Action of Debt upon an Obligation before 
the Day comes. Goldſmith and Sidnar, 
Cro. Car. 362. A Recognizance in Chan- 
cery muſt be paid before a Debt on a 
Bond. Vangb. 103. | 
Of two Spe- Where there are two Debts on Speci- 
me alties, and of one the Day of Payment is 
Money, one paſt, and of the other the Day of Pay- 
at a Day paſt, ment is not come, he cannot pay that Debt 
and another of which the Day of Payment is not come 
— = Day to pe fore the other. Doctor & Student 77. b. 
a . | | 5 
If there be ſeveral Debts due to ſeveral 
' Perſons by Obligations or by Contracts, 
and for the one of the Debts an Action is 
75 brought 


þ ». 
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brought, the Executor, Adminiſtrator or 
Ordinary, cannot pay the other Debt for 
which no Action is brought. Door and 
Student, 77. b. Cro. Fac. 9. 2 Vern. 3 00. 
If there be two Actions brought 
againſt an Executor, one by A. and an- 
other by B. the Executor may pay that 
Debt of which' he had firſt Notice of 
the Action brought, though this Writ 
was laſt purchaſed. ' 3 D. A. 393. p. 8. 
'This muſt be intended before he had No- 
tice of the other. Moor 678. p. 926, 173. 
p. 306. 1 Leon. 312. 2 Leon. bo. © 

If there be ſeveral Actions of equal Na- Pending Ac- 

ture brought againſt an Executor, he can. tons of _—_ 
not pay any of them before the other oo 
pending the Actions, 3 D. A. 393. P. 9. pay one, but 
but he may confeſs Judgment on any of may confeſs 
the Actiops though it was brought after Judgment on 
the others. Doctor & Student 7. B. ue. 
Keilwa) 21 H. J. 74. 9 E. 4. 13. Moor 
678. pl. 926. Carl. 228. 1 Sid. 21. Keie. 
74. b. Moor 113. pl. 306. 1 Leon. 69. 
2 Vern. 300. 1 Jon. gr, 92. And the 
Plaintiff cannot reply, that the laſt Action 
was brought by Fraud, without traverſing 
that it was for a juſt Debt. Wilcox and 
Green, Moor Tos. pl. 984. Cro. Eliz. 462. 
1 Brounl. 50. Lutw. 662. 
Executors at their Peril ought to take Executor 
4 hc it muſt take No- 
Notice of Debts upon Record and pay ice of Debts 
them firſt ; and though a Recovery be in upon Record 
another County than where the Teſtator at their Peril, 
and Execptors inhabited, it is not mate- 
rial. Littleton and Hibbons, Cro. Eliz. 793. 
E 2 And. 
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2 And. 157, 158. 3 Mod. 115. But where 
Executors ſhall be excuſed for want of 
Notice, vide Kelw. 51.4. Moor 37. pl. 
122. 
e Debts by Bond ſhall be paid before 
ck Debts by ſimple Contract. 9 Co. 88. b. 
Tho' conditi- So if the Condition of a Bond be to 
oned to pay pay Money at a Day not yet come, it 
Money at a ought to be paid before a Debt by Simple 
* © come. Contract. Leman and Fooke, 3 Lev. 57. 
Executors may pay Statutes or Bonds in 
which they vere jointly and ſeverally 
bound with their 'Teſtator, Rogers and 
Danvers, 1 Med. 165. and it was common 
for Excutors, upon Plene Adminiſtravit 
pleaded, to give in Evidence Payment of 
ſuch Bonds, and ſometimes ſuch Per- 
ſons were made Executors for their Secu- 
M — V a Debt uf 
ay pay 2 An Executor may pay a Debt upon 
3 Simple Contract dl Bond of which 
fore a Bond he had no Notice. Horman and Horman, 3 
of which he Mod. 115. ſed Quare 2 And. 159. 1 Mod. 
had no No- 155. Vaugb. 94. 3 Lev. 115. 1 Sid. 230. 
1 Fitzg. 18. Cro. Fac. 535. 2 Vent. 360. 
. Comb. 35. 
Cannot plead An Executor ſued for Rent due in the 
a Bond againſt Life of the Teſtator on a Parol Leaſe, 
S plead thereto a Bond entered into 
the Teſtator. by the Teſtator, and that he hath no Aſ- 
ſexs ultra. Newport and Godfrey, 3 Lev. 267. 
The Contract remained in the Realty 
notwithſtanding the Term was determined. 
But on ſuch a Bond to himſelf he might 
have retained, Salk. 326, A Debt by 
| 4 Specialty 
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Specialty is equal, but not ſuperior to a 
Debt for Rent. Salk. 326. 4 Mod. 44. 2 
Vent. 184. Comb. 183. The Leaſe was 
determined in the Life of the Teſtator. 

If an Executor pleads ſeveral Judg- On a Plea of 
ments, and the Plaintiff confeſſes the Plea — Judg- 
to be true, and prays Judgment of Aſſets plaintiff takes 
in futuro; if Aﬀets after come to the Judgment of 
Executor, he may ſatisfy the Judgments Aſſets is fatu- 
pleaded, for the Judgment of Aﬀers in . 2 
futuro is only to be paid after the other Biber * 
Judgments. Parker and At feld, Salk. 312. ments. 

It a Man acknowledges a Statute top, to 
one, and after another recovers a Debt be paid before 
againſt him, and after he dies, the Exe- a Statute. 
cutor ought to ſatisfy this Judgment be- 
fore the Statute, becauſe it is more wor- 
thy, for in a Scire facias againſt him upon 
the Judgment, it is no Plea for the Exe- 
cutor to plead the Statute acknowledged 
by the Teſtator before the Judgment. 
Bond and Bayly, Conny and Baron, 3 D. A. 
394. R. P. 1. 

But yet if the Goods of the Teſtator 
are taken in Execution upon the Statute, 
this being without the Conſent of the 
Executor, and no Act or Folly in him, 
in a Sire facias brought upon this Judg- 
ment he may plead it. 2 And. 157, 158, 
Tel. 29. Cro. Eliz. 134, 822. 2 Brownl. 
30, 81, 82. 4 Mod. 248. 6 Mod. 144. 
4 Co. 60. a. 5 Co. 28. B. 1 Brownl. lor. 
Tel. 133. Dyer 80.4. 1 Leon. 328. 3 
Leon. 270. 1 Leon. 3 9. 3 Leon. 211. If 


a Man recovers a Debt againſt B. and af- 
| ter 
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ter B. acknowledges a Statute to C. and 
after makes his Executor and dies, the 
Executor ought firſt to ſatisfy the Judg- 
ment, and not the Statute which became 
due afrer the Death of the Teſtator, for 
the Judgment is more high. Dubitatur. 
Reerbrook and Read, Cro. Eliz. 734, 823. 
Tel. 29. 2 Bron 39, 81, 82. 2 Aud. 
157, 158, 4 Co. 60. 5 Co. 28. 5. 
When the The Plaintiff had a Verdict at. Nik 
Teſtator dies Pris, the Defendant died before the Day 
after a 7 in Bank, and according to the Statute 17 
dit againſt Car. 2. c. 8. Judgment is entered againſt 
him, and be- 
fore the Day him ; 3 this ought to be paid as a. Judg - 
in Bank, the ment in the Life of the Teſtator. Bru- 
Judgment * net and Holden, Raym. 210. 1 Lev. 
ſhall e. 277. 1 Mod. 6. 6 Mod. 144. But as 
— —— a Judgment given by Force of the 
time. Statute 8, 9 V. 3. againſt an Executor 
whoſe Teſtator died after an Interlocutory 
Judgment againſt him, vide 6 Mod. 142. 
. Salk. 315. and 42. 
No Preceden- If A. recovers againſt B. and aer. 
cy in Judg- wards C. recovers againſt him, and after 
gr ey _—_ B. dies, his Executor may ſatisfy which of 
for. the Judgments he pleaſes, ſcilicet the later 
Judgment if he will, for they are all one 
as to him. 3 D. A. 395. p. 3. There is no 
Precedency between one Judgment and 
another had againſt the Teſtator, and Pri- 
ority of Time is not material, but he who 
firſt ſues Execution muſt be preferred, 
though before Execution ſued the Execu- 
tor may pay which he will firſt, yet if 


each brings a Sire facias, the Executor 
4 may 
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may confeſs the Action of which he will 
firſt, though one Scire facias was brought 


before the other. 3 D. A. 395. p. 4.1 


Leon. 329. 3 Leon. 270. But if there be 
two Judgments given againſt an Exceutor, 
that Judgment which was firſt given ſhall 
be firſt executed. 1 Leon. 329. 3 Leon. 
210. 


' Twiſden ſaid, that it had been held, that 


when an Executor was ſo ſued, that he 
might have abated the Writ, and did not, 
but ſuffered Judgment, it was a Devaſta- 
vit, though then held otherwiſe. 1 Sid. 
404, 408. et vide Cro. Eliz. 471. 1 Brown. 
18. 2 ' Brownl. 185. Vaugh. 95, 100. 1 
Vent. 199 
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So much of the Goods of the Teſtator Hos ** 


as are ſufficient for his Funeral, may be Charges 
employed to that Uſe before Debts or Le- allowed. 


gacies. 37 H. 6. 30. 28. Funeral Ex- 
pences, according to the Degree or Qua- 
lity of the Deceaſed, are to be allowed of 
the Goods of the Deceaſed before any 
Debt or Duty whatſoever, for that is Opus 
Pium & Charitativum. 3 Inſt. 22. In Strict- 
neſs no Funeral Expences are allowable a- 
gainſt a Creditor, except for Coffin, Ring- 


ing the Bell, Parſon and Clerk, and Bear- 
ers, but not for PalF or Ornaments. Salk. 


296. Comb. 342. Holt ſaid 10 l. was 
enough to be allowed for the Funeral of 
one in Debt, (g. if it ſhould not he 10 5. 
for) it was ſaid Baron Powel in his Circuit 


-would allow but 11s. 64. in the liks 
REY Caſe 


to be 
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Caſe, which he ſaid was all the neceſſary 

Charge. | 
Rent incurred Rent reſerved upon a Leaſe which be- 
in the Execu- fore due from the Executor, ought not 
ade to be ſatisfied before Judgments or other 
— ry Pc. Debts of the Teſtator, for this is the 
Judgment. proper Debt of the Executor, for the 
Action ſhall be brought againſt him in 
the Debet and Detinet. Vide Hargrave's 
Caſe, 5 Co. 31. Vide 2 D. A. 504. Pp. 10. 

; 3. D. A. 395. S. p. 3. | 
A jodgment A Judgment in the Life of the Teſta. 
in the Life of tor ought to be ſatisfied before any Debt, 
ry: _ for if the Executor ſuffers a Judgment a- 
fed. in gainſt him at the Suit of another, and 
Execution, it is a Devaſtavit if he had not 
ſufficient. 21 E. 4. 21. b. 
So x Debt of The Law is the ſame if the Teſtator 
Record to the be indebted of Record to the King: This 
King. is in Nature of a Judgment, and there- 
fore it ought to be firſt ſatisfied. 21 E. 4 
21. 6. Bro. Prerog. 11. | 

How far a A Decree in Equity obliges Executors 
Decree in E- jn equal Degree at leaſt, with a Judgment 
quity binds. at Common Law. Shaftoe and Poel, 3 
Lev. 355. et vide 1 Roll. Rep. 86. Style 38. 
Salk. 50%. Pending a Suit in Equity a- 
gainſt him, or after a Decree quod compu- 
tet, an Executor may pay another of 
higher or as high a Nature, but this muſt 
be intended where he hath legal Aſſets; 
but if he hath equitable Aſſets only, a 
Court of Equity will not indemnify him, 
and ſuffer him to prejudice and diſappoint 
the firſt Suitor. Salk. 507. 1 Var. $0. 
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If a Man brings Debt againſt an Exe- 
cutor, and pending this another Man 
brings Debt, and the firſt recovers, he 
ſhall be firſt ſatisfied. 9 H. 6. 58. 

If an Action be brought againſt an Exe. 
cutor in another County than where the 
Executor lives, before Notice that the 
Action is brought, he may pay the other 
Debts, becauſe it is in another County. 
2 H. 4. 21.b, Plowd. 279. Gro. Eliz, 793. 
1 Leon. 312. 2 Leon. 60, | 

If an Action of Debt be abated by an 
Executor in a new Action by Journeys 
Accounts, he ought to plead fully admi- 
niſtered the Day of the firſt Writ pur= 
chaſed, (therefore he cannot pay any 
Debt mean between the Abatement and 
the new Writ). 48 E. 3. 21. 2H. 4. 21. 
Aldrich and Walthal, Cro. Fac. 5179. 1 
Roll. Rep. 184, 204, 209. Winch 82. Hob. 
248. ä 
*Debt for Wages by a Servant within the 
Statute of Labourers, ſhall be paid before 
Simple Contract. 3 D. A. 397. U. p. 1. 
Moor 698. p. 97/1. 
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Debts upon Simple Contract are to be Hebts upon 
paid before Legacies, Pinchon's Caſe, 9 Simple Con- 
| Co. 90. b. 1 Sid. 333. Dot. & Stud. 78. traQs before 


Debrs are to be paid before Legacies, 21 
E. 4. 21. b. 2 H. 6. 16. 


Legacies. 


Debts to the King by Matter in Deed Debt to the 


are all one with Debts of a common Per- 
ſon, and of them the Executor hath the 
Election to pay which he will firſt. 21 E. 
4. 21. If there be a 5 A. 

| F on 


King. 
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on a Bond, Sc. who dies, and after an- 
other Obligee of A. aſſigns his Bond to the 
King, the Executors of A. may pay the 
Judgment, and it will be good againſt the 

ing, in reſpe& the Debt due to the Kin 
was not upon Record before the Death 
of the Teſtator. Lane 65. 


A Debt upon An Action of Debt was brought for 


Simple Con- 


tract to the 


King, ſhall be 


paid before 
a Debt by 
Bond to a 


Subject. 


100 J. recieved to the King's Uſe ; the De- 
fendant pleads that the Money was paid to 
his Inteſtate by Cypley Sheriff of Tork/bire, 
for the King's Uſe ; but that the Inteſtate 
dying, Letters of Adminiſtration were 
granted to the Defendant, and that the 
Inteſtate was indebted to him by Bond in 
1600 J. and that he left but 5 J. Aſſets, 
which the Defendant retains towards Sa- 
tisfaction of his own Debt i The Attor- 
ney General Demurred, and Judgment 


was given for the King by the whole 


Court: And it was reſolved und Voce, 
1. That the Debt to the King by Record 
hath Preference in Payment before the 
Debt of a Subject, for the King's Trea- 


ſure is vinculum pacis et nervus belli; and 


the King being buſied in public Affairs, 
the Law takes Care for him in theſe Caſes 
that no Laches or Length of Time ſhall 
prejudice him. 2. That this Prerogative 
holds in Caſe of Debts in pazs, or upon Sim- 
ple Contract, becauſe they ſtand moſt in- 
need of this Privilege, for other Debts 
will ſave themſelves ; and the Objection 
that an Executor muſt take Notice of 


Debts upon Record, but cannot of Debts 
in 


on og backs, ASE Gr, ARE 
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fn pais, hath no Force; for he muſt pay 
Bonds before Simple Contracts, and yet 
perhaps he can have nd Notice bf the 
Conditions till they be demanded, for the 
Obligees keep them. 3. As this Privilege 
held in the Life of the Inteſtate, it cons 
tinues after his Death, and his Ad mini- 
ſtrator muſt pay this Debt before other 
Debts to Subjects, for as it extends to the 


Heir for the teal 1 ſo by the ſame | 


Reaſon to the perſonal Eſtate ; and tho 
this Bond be as a Judgment becauſe the 
Adminiſtrator cannot ſue himſelf, yet he 
cannot retain againſt a Debt upon a 
Judgment, or of a ſuperiot Degree to his 
bwn Security. 4. That by Debt to the 
King is included Damages, Treſpaſſes; 
Ec. $. This Privilege is antient and un- 
doubted, as appears by ſeveral Writs in the 
Regiſter, which recites it, and the Sta- 
tutes and Book Caſes ſpeak of the King's 
Debt generally, and there is no Reaſon 
to reſtrain it to Debts by Record, but 
Debts in pais ate included. Mercurij 23 
1 168 1. Scaccario, Dominus Rex v. 
urnet. 
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If a Man binds himſelf in ah Obliga- Where a bond 
tion to perform certain Things, and de- not forteited 


viſes ſeveral Legacies and dies, leaving. 
but ſufficient to ſatisfy the Obligation, if 


it ſhall come to be forfeited, yet this Ob- 
ligation ſhall not be any Bar of the Lega- 
ties, becauſe it is uncertain whether the 
Obligation will ever come to be forfeited ; 
but the Executor thall make a conditiona 

P f 1 Delivety 


ſhall not bat 
Legacy. 


Rnd 
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- Delivery of the Legacies, viz. If the 
Obligation be recovered againſt him, the 
Legatee ſhall re-deliver the Legacy. Nec- 
ton and Sharp, Moot 413. pl. 568. Ow. 12; 
Style 56. All. 38, 39. Style 3), 54, 13. 
All. 40, 41. If the Spiritual Court goes 
about to compel Payment of a Legacy 
with Security to refund, a Prohibition 
lies. 1 Vern. 93. | 12 
When 5 If Lands are deviſed to Truſtees for 
3 Payment of Debts, Debts by Simple Con- 
Fayment of tract, and Debts by Specialty ſhall be paid 
them, ſhall in Proportion; and though the Truſtees 
be paid in are Creditors to the Teſtator, or Sureties 
f en, for him, yet they ſhall not be allowed to 
or according 
to Superiori- Prefer themſelves. 2 Cha. Ca. 54. All 
ty. Debts, when the Deviſe is to a Truſtee, 
ſhall be paid in Average, except thoſe that 
affect Land. 1 Vern. 63. But if Lands are 
' deviſed to an Executor, they become le- 
gal Aſſets, and the Debts ſhall be paid in 
a Courſe of Adminiſtration, and accord- 
ing to the Precedency or Superiority at 
Law. Girling and Lee, 1 Vent. 63. 2Ch. 
Rep. 262. 1 Ch. Ca. 248. 1 Roll, Ab. 
920. Hob. 265. YEN 
On a Deviſe A Man deviſed Lands to his Nephew, 
of Lands for and his Heirs, whom he made Executor 
5 in Truſt, to ſell for Payment of Debts 
Legacies, the and Legacies : It was held, that the De- 
Debts ſhall be viſe being to the Nephew and his Heirs, 
firſt paid. ſhewed that the Teſtator intended it ſhould 
| o in Deſcent, and therefore he ſhould 
take as Truſtee, and that the Debts and 
Legacies ſhould be paid in Av. 5 
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Vern. 133. Sed vide 2 Vern. 248. The Caſe 
of Sir Fobn Bowles cited, where upon a 
Truſt for Payment of Debts and Lega- 
cies, though it was decreed by Lord 
Keeper Bridgmaz that they ſhould be paid 
par: paſſu, and each to bear the Loſs in 
Average, Lord Finch reverſed the Decree, 
and ſaid he would not let a Man fin in 
his Grave. This has ſince been the con- 
ſtant Practice with reſpect to Debts and 
Legacies ; but as to Creditors they ſhall 
be all paid in Average, except ſuch whoſe 
Debts affect the Land. Vide 2 Vern. 405. 

Mortgages are not. to be preferred to Real Incum. 
other real Incumbrances, but Mortgages, 1 
Judgments, Statutes and Recognizances, ing to cheir 
ſhall take Place according to their Priori- Priority. 
ty, and as they ſtand in Order of Time. | 
The Earl of Briſtol and Hungerford. 2 Vern. 

524. 

If Creditors have joined in a Bill, and Where Credi- 
obtained a Decree for Payment of their ters have in 
Debts out of the legal and equitable Aſ- — 3 
ſets, none of them ſhall be permitted to ment, ay 
obtain a Preference of the others by ob- ſhall not ob- 
taining Judgment againſt the Executor. tain 2 Priority 
Shepherd and Kent, 2 Vern. 435. * 

Where there are legal and alſo equita- When a Cre- 
ble Aſſets, the Creditors who will take ditor follows 
their Satisfaction out of the legal Aſſets, 8 
ſhall have no Benefit of the equitable Aſ- Beneft of e- 
ſets, until the other Creditors who can quitable Af- 
only be paid out of thoſe Aſſets, have {ts 
thereout received an equal Proportion of 

1 their 
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their Debts. Shepher and Kent, 2 Vern. 


35. 
Debt to the F If there be a Debt due to the King, E. 
King. quity will order it to be paid out of the 
real Eſtate that the other Creditors may 
have a Satisfaction of their Debts out of 
the perſonal Eſtate. 1 Vert. 455. 
If a Mort- If one dies indebted by Mortgage and 
g-gee is paid Simple Contract, and the Executor ap- 
33 ber plies the perſonal Aﬀets in Diſcharge of 
2 Creditor by the Mortgage, the Simple Contract Credis, 
Simple Con, tor ſhall ſtand in the Place of the Mort- 
tract ſhall gagee; and though one of them gets Judg- 
_ in the ment of Aſſets Quando acciderint, yet as 
Tha, their Relief is only in Equity, they ſhall 
| be paid in Average. Wilſon and Fielging, 
2 Vern. 163. | | 
Lands deviſed The Teſtator being ſeiſed in Fee, and 
to the eldeſt jndebted by Bonds, deviſed his Lands to 
Son in Tail, his eldeſt Son in Tail, gave Legacies to 


— wy. 90 his other Children (whom he had before 


Children, the provided for) and the eldeſt Son being 

perſonal E- Executor applied the perſonal Eſtate in 

ate being Diſcharge of the Bonds; the Legatees 
applied in 8 p a 

Payment of brought a Bill, praying that they might 

Bonds, the ſtand in the Place of the Bond Creditors, 

Legatees ſhall and be paid their Legacies out of the 

Les ork — real Eſtate. The Court ſeemed to admit, 

A the SOT that if the Lands had deſcended, the Le- 

| gatees might have been relieved in this 

Manner; but as the Teſtator had devifed 

the Lands, it was held they ought to be 

exempted ; for it was as much the Teſta- 

tor's Intention that the Deviſee ſhould 

have the Land, as that the Legatces ſhou'd 

have 
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have their Legacy ; and a ſpecific Legacy 

is never broke into to make good a pecu- 

niary one, and the Children being other- 

wiſe provided for, are not in the Nature 

of Creditors. Hern and Merick, 2 Salk. 
16. | | 

. If a Freeman of London gives a volun- vol 

tary Judgment payable three Months af- Judgments 

ter his Death, it ſhall be poſtponed to and Bonds 

Debts by Simple Contract, and to the {are 

Widow's cuſtomary Share, but will bind ple Contract. 

the Freeman's Legatory Part. Fairebeard 

and Bowers, 2 Vern. 202, A voluntary 

Bond ſhall not in a Courſe of Adminiſtra- 

tion take Place of real Debts, though by 

Simple Contract, but ſhall notwithſtand- 

ing be paid before Legacies, Jones and 

Powel. 

A Judgment or Sentence in France for 

Money due, ſhall be conſidered here only 
as a Debt by Simple Contract. 2 Vern. 
540. Arrears of Rent incurred in the 
Teſtator's Life-time, ſhall be paid before 
Bonds, though the Rent was reſerved on 
2 Leaſe Parol. 1 Vern. 490. 

A Recognizance not inrolled ſhall only How a Re» 
be conſidered as an Obligation, and not cognizance 
as a Debt on Record. 2 Vern. 570, A — 
Recognizance was inrolled by ſpecial Or- g.,.q. 
der of the Court after the Time for the. 
Inrolment of it was elapſed ; the Conuſor 
betwixt the Date of the Recognizance and. 
the Inrolment of it, borrowed Money of 
J. S. upon a Judgment which was now 
over-reached by the Recognizance, the 

"FS Eſtate 
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Heir Admini- 
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Eſtate of the Conuſor being ſubject to a 
Mortgage prior to the Recognizance ; ſo 
that - neither the Cognizance nor the 
Judgment eould reach the Eſtate without 
the Help of a Court of Equity; the 
Court inclined to give the Preference to 
the Judgment Creditor. 2 Vern. 234. et 
vide 2 Vern. 212. that Bond Debts, and 
Debts aſcertained, ſhall be preferred to 
Debts that only ſound in Damages. 

F. S. having entered into a Bond where- 


ſtrator pays a jn he bound himſelf and his Heirs for the 


Bond out o 
the real E- 
ſtate, the 
Simple Con- 
tract Debts 
ſhall be paid 
out of the 
rſonal E- 
ate. 


Payment of 100 l. fix Months after his 
Deceaſe, and being indebted to Neave in 
451. by Simple Contract, died inteſtate, 
not leaving perſonal Aſſets ſufficient to pay 
his Debts, but a real Eſtate of about the Va- 
lue of 100 J. the Son and Heir took out 
Letters of Adminiftration to him, and con- 


veyed the Eſtate to the Obligee ; fo much 


Money was the Conſideratien mentioned 
in the Deed, but no Money was paid, 


only the Bond delivered up. Neave de- 


manding his Debt, the Adminiſtrator in- 
fiſted he had applied the perſonal Aſſets 
in Diſcharge of the Bond, and that he be- 


ing both Heir and Adminiſtrator had a 


Right to pay the Bond Debt out of which 


 Aﬀetshepleafed ; that he had not paid the 


 Neave and Aldertor. 


Bond out of the real Eſtate, nor ever in- 
tended ſo to do. The Court declared the 
Bond well paid out of the real Aſſets, 
and decreed Neave his Debt and Coſts 
out of the perſonal Aſſets. Hil. 1695. 


A 
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A Duty decreed in Chancery ſhall take Deeree in 

Place next to Judgments and before Debrg Chancery, 
on Simple Contract and by Bonds. 1 Vern. - 
143. An Adminiſtrator paid Money on 
Specialties, though without Notice of 
Money due by a Decree, and had fully 
adminiſtered the Aﬀets, yet he was ob- 
liged to pay the Money decreed. 2 Pern, 
37. Vide 1 Roll. Ab. 37y. Style 38. 2 
Hern. 88. 


CHAP. VIII. 


Of an Executor of his own 
Wrong ; how far liable to 
Creditors and Legatees ; Ex- 
ecutor de ſon tort by the 


Stat. 43 Eliz, 


—— — * 9 6 wy 7” 


Of an Executor of his own Wrong. 


N Executor of his own Wrong is he Who is an 
who takes upon him the Office of an Executor of 
Executor. by Intruſion, not being ſo conſti- —_— 
tuted by the Teſtator or Deceaſed, nor 1 
for want of ſuch Conſtitution ſubſtituted 
by the Ordinary to adminiſter. 3 

„ 
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What Ade It has been doubted whether the only 
2 Seiſing and Taking into one's Hands the 
of his Wrong. Goods of the Deceaſed did not make 
one Executor of his own Wrong without 

any further Act. Dyer 105. b. 1 And. 

2. And Lord Dyes ſaid, that the Poſſeſ- 

ſion and Occupation of, or Meddling with 

the Goods, is that which gives Notice to 

the Creditors whom they are to ſue as 

Taking the Executor. If no one takes upon him to 
Goods of che be Executor, or takes out Letters of Ad- 
Deceaſed. miniſtration, the uſing the Goods by any 
one makes him Executor of his own 

Wrong. Read's Cafe, 5 Co. 33. b. 2 Leon. 

224. And ſo it is if he takes the Goods 

into his own Poſſeſſion, which is the Of- 

fice of an Executor or Adminiſtrator. 

Read's Caſe, 5 Co. 33. b. Stokes and Por- 

ter. 1 And. 11. Dyer 166. b. Moor 14. pl. 

3. N Bendl. 74. pl. 115. But it is otherwiſe 

if Adminiſtration was before committed, 

Far. 31. . 98 

May admini- A Man may adminiſter ſeveral Goods 
ſter Goods for of the Teſtator for the Expences of his 
| 9 Funeral, for this is a Matter of Charity. 
nel. 33 H. 6. 31. b. Dyer 166 and 167. Lib. 
Intr. f. 3az. b. 21 E. 4. 5. Fitab. Exe- 
cutors 24, 38. Br. Adminiſtrator 36. 21 fl. 

6. 28. But Heed muſt be taken to the 
Proportion of the Expence, and though. 

no particular Limits to the Expence can, 

be given, yet doubtleſs either mere Ne- 

ceſſity, as Church Duties, Ge. or at leaſt 

Decency ſuitable to the Qual'ty of the 


Deceaſed, muſt be the Bounds ; and this 
muſt 
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muſt be held within very a narrow Cam- 
paſs, for there is no Reaſon, that a Man 
of Quality, leaving perhaps intailed Lands 
to a very great Value, yet of perſonal 
Eſtate not near ſufficient to pay his Debrs, 
ſhould have three or four hundred Pounds 
(which oughr to be applied in paying his 
Debts) ſpent in a pompous Funeral. 

Overſeers in ſecking to preſerve and Orerſeers, 
keep the Teſtator's Goods, ſhall not be 
charged as Executors of their own Wrong ; 
but it is otherwiſe if they expend or diſ- 
poſe of the Goods. | 

If he, who is authoriſed by the Ordi- He who has 
nary ad Colligeudum the Goods of the De- Letters ad 
ceaſed, ſell or diſpoſe of any, though b | 
they be Buna peritura, he is an Executor gie — 
by Wrong, as it was reſolved Dier 255. Wrong. 
notwithſtanding he was by the Ordinary's 
Letter directed ſo to do, for it was ſaid 
the Ordinary himſelf could not doit. Xelw. 
B81. 8 Cv. 135, 9 Cy. 39. a. 2 Inſt. 398. | 

He, who adminiſters as Executor by He who ad- 
Virtue of a Will afterwards diſproved or miniſters by 
revoked by another Will, ſhall be lia- LE. wi 
ble to the Creditors for the Goods before d. dis 
adminiſtered, either as Executor by Right proved. 
or by Wrong; A Releafe of a Debt by 
him is void. Greves and Meigbam, 1 Roll. 
Ab. 919. D. p. 2. | 

If there Fx rightful Executor, and 5 = 
Will by him proved, or Adminiſtrat an fully from the 
committed, and one takes Goods wrong- rightful Exe- - 
fully from ſuch rightfel Executor or Ad- tor, 1 4 
* . miniſtrator 1 


Executor 4% ſon ort. 
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miniſtrator, this, though he convert them 
to his own Uſe, makes him not an Execu- 
tor by Wrong ; but a Treſpaſſor to the 
rightful Executer or Adminiſtrator, who 
even for thoſe Goods once Aſſets in 
his Hands ſtands liable to the Cre- 
ditors, they being neither lawfully evict- 
ed nor rightly adminiſtered ; but in Caſe 
there had been no Executor at that 
Time, nor no Will proved nor Ad- 
miniſtration committed, then ſuch taking 
of the Deceaſed's Goods had been an 
| Executorſhip by Wrong. Read and Car- 
Unleß he re- Le 5 Co. 33. P. 34. 4. But though there 
ceives and be an Executor or Adminiſtrator by Right, 
pays, claim- yet if a Stranger takes upon him to receive 
ing to be Ex- Debts and make Acquittances, or to pay 
I” Debts or Legacies claiming to be an Exe- 
tor, he is ſuable as an Executor by this 
Act. Read and Carter, 5 Co. 34. b. Dier 
: 166. . N Beudl. 12. But where the 
3 Goods ſo taken never came actually to 

3 never a 5 

came to the the Executor's Hands, but were in a re- 
Executor's mote Place, there this Taker becomes Exe- 
Hands. cutor; for it woul be miſchievons if the Ex- 
ecutor ſhould by a Poſſeſſion in Law caſt 
upon him, ſtand chargeable with thoſe 
Goods, in remote Places purloined, as Aſ- 
ſets in his Hands ; ſo it would be miſchie- 
yous to Creditors if neither Executor by 

Right, nor this Stranger as Executor b 
Wrong, ſhould ſtand liable to the Credi- 
tors for them. | 
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If a Woman after the Death of her Wiſes Ap- 
Husband takes more of her Apparel than P** 
is convenient, ſhe ſhall be Executrix of 
her own Wrong. 33 H. 6.31. Dier 166. 
11 Fitzh. Executors 24. Bro. Executors 19, 
31: „ | 
If an Executrix makes a fraudulent Taking 
Gift of all her Teſtator's Goods, and yet _— $4 
continues the Poſſeſſion thereof, and mar- g.,.q4utene 
ries and dies, and the Husband being poſ- Gif, makes 
ſeſſed of Part thereof, pays Legacies, he an Executor 
is chargeable as an Executor de ſon tors. by Wrong: 
Wikox and Watſon, Cro. Rlix. 40s. The 
taking the Goods of the Inteſtate by Vir- 
tue of a void or fraudulent Gift made in 
his Life-time, will make one an Executor 
of his own Wrong. Samford's Caſe, 1 
Leon. 223. Dal. 94. Bethel and Hanbope, 
Cro. Eliz. 810. 2 And. 112. Ow. 132. 
Haws and Loder, Tel. 197. Cro. Fac. 271. 
1 Brownl. 111, 112. Moor 396. pl. 518. 
Gouls. 116. | 
If Leſſee for Years in Reverſion dies Executor de 
inteſtate, and his Wife aſſigns the Term, yen tort of a 
and after takes out Adminiſtration and Term. 
aſſigns to another, the firſt Aſſignment is 
void ; for upon ſuch Term no Entry could 
be made, nor could there be any Execu- 
tor de ſon tort thereof. Kenrick and Bur- 
geſs, Moor 26. pl. 273. But where ſuch 
a Termor dies inteſtate, and one enters 
and poſſeſſes himſelf thereof, he thereby 
becomes Executor de ſon tort. Parker and 
Sweetman, Style 406, 432. 2 Mod. 233, 
1 , - 
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175. If Leſſee for Years dies inteſtate 
and one enters, he thereby becomes Exe- 

cutor de ſon tort, and if he commits Waſte; 
the Leſſor may have an Action of Waſte 
againſt him. Mayor and Commonalty of 
Norwich againſt Fobnſon. 3 Lev. 33. 3 
Mod. 90. Comb. 7, 8. 


446 


Hozw = an Extoutor de ſon tort 15 
Liable to the 


liable. 

i AN Executor of his ro Wrong s not 
only liable to an Action at the Suit 
— of the = frame who hath Right to the 
tors. Goods wrongfully meddled with, bur alſo 
to an Action at the Suit of a Creditor 
who hath Right to a Satisfaction for his 
Debt, but he ſhall only be charged ſo 
far as the Value of the Goods utongfully 

adminiſtered by him amount unto. 
Jo Legatees An Executor of his own Wrong ſhall be 
| bound to pay Legacies as well as an Exe- 
cutor of Right, Philpit's a 3 D. A. 

375. Pp. 1. 3 Leon. 28. N 

Their Execu- The Executors and Adminitfators of 
tors and Ad- any Perſon or Perſons, who as Executot 
miniſtrators or Executors in his or their own Wrong, 
liable. or Adminiſtrators, ſhall waſte or convert 
any Goods, Chattels, Eſtate or Aſſets of 
any Perſon deceaſed to their own Uſe; 
ſhall be liable and chargeable in the ſame 
Manner as their Teſtator or iriteſtatE 
would have been if they had been living. 
: Stat: 
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Kat. 30 Car. 2. c. 7. made perpetual by 
1865 NM. M. c. 24. 4 


Of Executors by Wrong by the Stat. 
43 Eliz. c. 8. 


T HIS Statute reciting, that it had By obtaining 
been practiſed in order to defraud Goods, Ge. 
Creditors, that ſuch Perſons as were to by procuring 


| ** | | by Fraud Ad- 
have the Adminiſtration of the Goods of 2 


others dying inteſtate, committed to them to be granted 


if they had required it, would not accept to a Stranger 


the ſame, but ſuffered or procured the of mean E- 
ſtate, without 


Stranger of mean Eſtate, and not of Kin gg. 

to the Inteſtate, from whom themſelves ſhall c 

or others by their Means, do take Deeds one as Execu- 
of Gift, and Authorities by Letters of on tore. 
Attorney, whereby they obtain the E- 

ſtate of the ſhteſtate into their Hands, and 

yet are not ſubject to pay any Debts ow- 

ing by the Inteſtate, and ſo the Creditors 

for want of Knowledge of the Place of 
Habitation of the Adminiſtrator cannot 

ſue him; and if they find him out, for 

want of Ability in him to ſatisfy of his own 

Goods the Value of what he hath con- 

veyed away of the Inteſtate's Goods, or re- 

leaſed of his Debts by Way of waſting, the 

Creditors cannot recover their juſt Debts: 

It is therefore enacted, that every Perſon 

that ſhall obtain, receive and have any 

Goods or Debts of any Perſon dying in- 

teſtate, or a Releaſe or other Diſcharge 


of any Debt or Duty that belonged ” 
| | the 


Adminiſtration to be granted to ſome © 21 


— — —— — ——é——— — = — — — _ 
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the Inteſtate upon any Fraud as is afores 


ſaid, or without ſuch valuable Confideratis 


How fat. 


Allowance of 
Debts, c. 
owing to him- 
ſelf. 


on as ſhall amount to the Value of the ſame 
Goods or Debts, or near thereabouts (ex- 
rept it be in or towards Satisfaction of 
ſome juſt and principal Debt of the Va- 
lue of the ſame Goods, or Debts to him 
owing by the Inteſtate at the Time of his 
Deceaſe) ſhall be chargeable as Executor 
of his own Wrong. And ſo fat only as 
all ſuch Goods and Debts coming to his 
Hands, or whereof he is releaſed or diſ- 
charged by ſuch Adminiſtrator, will ſatis- 
fy, deducting nevertheleſs to and for him- 
ſelf Allowance of all Job and principal 
Debts upon good Conſideration, without 
Fraud, owing to him by the Inteſtate at the 


Time of his Deceaſe, and of all othet 


Payments made by him, which lawful 
Executors or Adminiſtratoxss may and 
ought to have and pay. 


Executors and Adminitirators. - 449 : 
Sac +: 


Of Adminiſtrators ; In tohat 
| Caſes Adminiſtration "ay be 
granted; How upon the Stat. 
31 E. 3. Upon the Death of 
what Perſon; By whom to be 
granted; Upon the Stat. 21 
H 8: and to whom to be 
granted. 


. ” , EF 8 nes > £2 * 


Of Adminiftrators: 


23 Executor is an Adminiſtrator 11% bach tha 
of the Goods, and the Pleading is Office of ati 
Ne Unques Executor, nor evet adminiſtered Executor. 

as Executor; and the Adminiſtrator hath 

the Office of an Executor. '5 Cv. 83. a: 

Vide 2 RolPs Abr. 369. A. 1. 


In what Caſes Admi niſtrati on ſhall bs 
granted. 


1 all the Executors tefuſe -t6 admini- If the Execa- 

1 ſter, Adminiſtration ſhall be granted. torrefuſes;Ad- 
21 Edw. 4. 24. 26 H. 6. 1. 5. 36, 38 H — 
6. 8. for now the Executor is dead inte- . 


8 ſtate 


450 


But not till 
Refuſal. 


Cannot re- 
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ſtate. 19 E.3. Covenant 24. 50 E. 3. . 


But it is otherwiſe if one refuſes, and an- 


other proves the Will. Henſloe's Caſe, 
9 Co. 37. In ſuch Caſe no Adminiſtration 
can be granted till all be dead, or have 
refuſed. Hard. 1111. 
But if a Man make an Executor, the 
Ordinary cannot grant Adminiſtration be- 
fore Refuſal of the Executor. 3 H. 4 
Aaminiſtrat. 22. Not if upon a Citation 
to prove the Will he does not appear. 
1 Leon. 90. f r | 
If an Executor hath adminiſtered, he 


fuſe after they cannot afterwards refuſe, becauſe he hath 
have admini- accepted of the Executorſhip, and ſo de- 


tered, 


termined his Election, at leaſt the Ordi- 
nary ought not to accept of ſuch Refu. 
fa), but ſhould compel him to take 
him the Executorſhip ; but if the Ordi- 
nary admits. one to refuſe notwithſtand- 
ing he hath adminiſtered, it ſtands good. 
36 H. 6. J, 8. Factum valet quod fieri mn 
debuit. After Refuſal and Adminiſtration 
committed, the Executor cannot go back 
to prove the Will and aſſume the Execu- 
torſhip ; but if only upon the Executor: 
making Default to come in upon Proceſs 
to prove the Will, Adminiſtration be com- 
mitted, the Executor may at any Time 
after come and prove the Will, and fo 
undo the Adminiſtration. Mich. 2, 28 
Eliz. Bale and Baxter, 1 Leon. go. Vide 
3 H. J. 14. 1 Mod. 214 2 Brownl. 58. 
I Roll. . 917. B. I, 23 3. . 


Fa 
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If a Man makes an Executor, and it If Executor 
is not known or concealed; the Ordinary det known, | 
may grant Adminiſtration, and it ſhall be Enonledge of 
good till the other proves the Will. 7 E: a will. 
4. 12.6. 13. ſed vide Slingsby and Lambert, 
Cro. Fac. 294. 3 Bulſt. 112. 1 Roll. Rep. 

276. Godb. 262. 2 And. 150, 151. 2 Jon 


72. Plowd. 277. ry od 


If the Ordinary knowing nothing of a 
Will grants Adminiſtration, and the Exe- 
cutor afterwards renounces, this will not 
make the Adminiſtration before granted 
good, or the Sale of a Leafe made by ſuch 
Adminiſtrator good ; but after ſuch Re- 
nunciation, the Adminiſtration being re- 
pealed, a new one may be granted. 
Abram and Cunningham, 2 Fones 12. 2 
Mod. 146, 147. 1 Vent. 303, 304. 2 Lev. 
182, 3 Keb. 725. et vide 1 Shower 406, 
407%. | 
If B. dies inteſtate, and Adminiſtration en an Ad. 
is granted to C. who afterwards dies alſo miniftrator 
inteſtate, and Adminiſtration of his Goods dies, Admi- 
is granted to D. D. is no Adminiſtrator niſtration 4 


or Repreſentative of B. the firſt Inteſtate; a 1 


but in ſuch Caſe Adminiſtration of the : a 


Goods of B. unadminiſtered by C muſt 
be granted. Gon and Osborn. 1 Roll. Ab. 
907. C p. 5. 34 H. 6. 14. Dyer 47. 26 H. 
8, J. 28 H. 8. 32 H. 8. Brudnel's Caſe 
5 Co. 9. | 


If an Executor dies inteſtate, Admini- So when the 


tration ought to be granted of the Te- — dies 


ſtator, for now he is dead inteſtate. 21 E. 
Gg 2 4. 


Teftaments, Laſt Wills, + 
4. 24. 26 E 6. 7. Hard. 473. vide 10 . 
tf 4. 1. 3 D. A. 309. p. 5. 5 
If che Execu- If an Executor before ee of the 
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tor dies before Will of his Teſtator makes/an . Exe- 
miniſtration cutor and dies, the Executör of the Exe- 
with the Will cutor ſhall not aſſume upon himſelf the 
annexed muſt Execution of the firſt Will; but Admini- 
be granted: ſtration of the Goods of the firſt Teſtator 
with the Will annexed ſhall be granted. 
Dyer 292. b. ſaid by the Judges of the 
Prerogative Court to be Uſage and Cu- 
ſtom of their Court, and agreeable to the 
Law by the Opinion of Dyer, to which 
the Court gave Credit. Vide Hayton and 
Wolfe, Cro, Fac. 614. Palm. 153, 154 
' Becauſe he cannot prove this Will of the 
firſt Teſtator, and therefore incapable of 
recovering his Debts, and conſequently of 

being his Executor. Sa/k. 308. 


Hozw Adminiſtration ought to be granted 
upon the Statute 31 Edw. 3. c. 11. 


makes Y the Statute 31 E. 3. c. 11. where 
Adminiſtrati- one dies inteſtate, the Ordinary ſhall 
on ſhall be depute the next and moſt lawful Friends 
granted, of the Inteftate to adminiſter, which De- 
| puties ſhall demand and recover as Exe- 
cutors the Debts due to the Inteſtate, to 
adminiſter and difpend for his Soul, and 

hall anſwer alſo to whom the Inteſtate 

was holden or bound, as Executors ſhall 

anſwer, and they ſhall be acountable 

"0 
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to the Ordinary as in Caſe of a Teſta- 
men.. 
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The Inconvenience before this Statute Inconvenien-- 


was, that although the Ordinary might <i 
have ſeiſed the Debts of the Inteſtate, * 8 


yet neither he, nor any under him, could 
ſue for his Debts in the King's Courts; 
ſo that the Debtors would defraud the 
Wife and Children, and Creditors loſe 
their Debts. Cart. 132. 1 Show. 40%. 


before 


This Statute has made fix Alterations, The Ordinary 
three as to the Ordinary, and three as to compellable 
the Adminiſtrators; as to the Ordinary, nfs t Ad- 


1, Before the Statute the Ordinary was 
not compellable to grant Adminiſtration, 
but now by the Act he is commanded, and 
thereby compellable to grant Adminiſtra- 
tion; and a Refuſal to do it is a Con- 
tempt. to the King, and an Injury to the 
Party. [An Action lies for ſuch Refuſal, 


To whom he 


Cart. 125.) 2. The Ordinaries are re- 10g — 
ſtrained from granting Adminiſtration to Adminiſtra- 


whom they pleaſe; for now the Admini- tion. 
ſtrator by this Act has a more abſolute 


Intereſt in the Goods of the Inteſtate than 
the Ordinary had, and Ability to recaver 
the Debts and other Things in Action due 


to the Teſtator, whereas to the Ordinary 


himſelf no Remedy is given; and theres 
fore the Ordinary is bound by the Act ta 
grant Adminiſtration to the next and 


moſt lawful Friends, (i. e. the next af 


Blood which are not attainted of Trea- 


ſon, Felony, or have other lawful Diſa- 


bility) but the Stat. 21 H. 8. c. 5. gives 
Gg 3 Power 
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To the 5 5 Power to the Ordinary to grant Admini- 


or next of 


Kin, or both. 


ſtration to the Wife of the Inteſtate, or 
to the next of Blood, or to both; and ſo 
as to the Wife has altered the ſaid Statute 


Tots Hu- of the 31 E. 3. [The Adminiſtration to 


the Wife deceaſed of Right ought to be 
granted to her Husband as her moſt faith- 
ful Friend within this Statute. Jones and 
Rowe, 1 Fon. 175. Cro. Car. 106. Moor 
871. pl. 1210. Palm. 521. 1 Sid. 409. 1 
Mod. 231. 1 Show. 351. 1 Salk. 36. 2 


| Mod. 20. who ſhall be faid next Friends 


within the Statute. Vide Raym. 498.] 3. 
The Ordinary has no greater Intereſt in 


the Goods by this Act, but has greater 
Power than he had before in this only, 


that he may conſtitute Adminiſtrators 


who ſhall have by this Act greater Intereſt 
and Ability than they had before the Act; 
and where the Statute ſays, that in Caſe 
a Man dies inteſtate, we muſt note, that 
a Man may die inteſtate in Fact and in 
Law; in Fact, when he makes no Teſta- 
ment ; in Law, when he makes a Teſta- 
ment, and the Executors refuſe before the 
Ordinary, or they all die inteſtate; and 
the Act 31 Ed. 3. extends to both Intefta- 
cies. Plowd. 219. 18 H. 6. 23. And the 
Reaſon why the Ordinary in ſuch Caſe 
may upon- the Refuſal of all, or the 
Death of all inteſtate, grant Adminiſtra- 
tion, is for that now the Teſtator is dead 
inteſtate; and then the Act gives him 
Power to grant according to the Act, 
** the ng: cannot do when one 
Refuſes 
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Refuſes and the other proves. As to the Adminiſtra- 


Adminiſtrators, 1. They have now as ab- 
ſolute Property in the Goods and Chat- 
tels as Executors have, which they had 


tors have ab- 


ſolute Proper- 


not before this Act. 2. They ſhall reco- May recover 
ver the Debts (and by Equity ſhall have Debts. 


an Action of Covenant, Actions upon 
_ Caſe, and all other Actions which 
Executors may have) which they could not 


do at the Common Law. 3. They ſhall Shall anſwer 


anſwer to Actions, E5c. in the ſame Man- 
ner as Executors ; and in this Point aWo 
the Common Law is altered ; for at Com- 
mon Law they were charged by the Name 
of Executors, and now they ſhall be 
charged by the Name of Adminiſtrators ; 
and yet it was doubted after the makin 
the ſaid Act, by what Name they ſhoul 
be ſued. 38 E. 3. 26. 41 E. 3. 2. So this 
Adminiſtrator conſtituted by the Ordina- 
ry, (whom the Law puts in loco parentis) 
ſo advanced, inabled empowered, and in all 
Points made equal to an Executor conſti- 
tuted by the Party himſelf, is newly cre- 
ated by this Stature, and no ſuch Admini- 
ſtraror was at- the Common Law ; and 
for that the Ordinary was conſtituted in 
loco parentis, to ſee that rhe Debts and 
Duties, of the Inteſtate ſhould be paid, 
and to grant Adminiſtrarion according to 
the ſaid Act for the Benefit of the Chil- 
dren or other next of Kin ; but for that 
it would be a great Trouble to the Ordi- 
nary himſelf to take ſuch Charge in ſuch 
Multitude of Caſes within his Dioceſe, the 
Gg4 ſaid 
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ſaid Act of 31 E. 3. made for his Eaſe, 

has endyed his Deputies with greater 

Power than he himſelf had, to the Intent 

that the Adminiſtrator may, as much as 

he can, perform the Truſt committed to 

him; and for this Cauſe the ſaid Act has 

alſo provided, that Adminiſtrators to the 

ſame Intents and Purpoſes ſhall be ac-- 

. * as Executors have been. Heu- 

0e's Cale, 9 Co. 39. b. 40. 701 | 

Ortinrymay pf The Ordinary may compel the Admi- 

Adminiſtrator niſtator to account, but not to diſtribute. 

$0 account, Noy 24, 28, 18. Cart. 12. James and 
but not to di- 7 k Roll Rep. 123. 2 Bult. 315. 

is. Suit. No Adminiſtrator ſhall be cited into 

he may be Court to render an Account of the per- 

eited to Ac- ſonal Eſtate of his Inteſtate otherwiſe 

bunt. than by an Inventory thereof, unleſs at 

| the Inſtance of ſome Perſon in Bebalf of 

a Minor, or having a Demand our of ſuch 

Eftate as a Creditor or next of Kin; nor 

ſhall be compellable ro account before any 

Ordinary or judge empowered by the Act 

22, 23 Car. 2. c. 10, otherwiſe than as aſore· 

ſaid. _ 1 Fas. 3. 6.19. C 6. Bur 1 

Salk. 316. it is ſaid the Statute had no 

Bret. i Law being ſo before,' that the 
Ordinary, ex vfficie, could not cite him. 

Of obliging An Executor was compellable to ac- 

9 Account. count before the Ordinary, and ſo was an 

Adminiſtrator, but the Ordinary was ta 

rake the Account as given in, and could 

not oblige them to prove the tems of it, 

nor ſwear the Truth of them. 1 Salk. 

315, Per Holt. Ney 78. 80 if a — 
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had ſued in the Spiritual Court, for he had 
a Remedy at Law ; but if a Legatee had 
ſued for an Account, the Defendant muſt 
have proved his Account, for the Legatee 
had no Remedy but in the Eccleſiaſtical 
Court; yet in ſuch Caſe if the Executor 
would pay him he could ſue no further. 1 
Salk. 31. $0 a Perſon intitled to Diſtri- 
bution, under the Statute 22, 23 Car. 2. 
being a Statute Legatee, may have the 
ſame Remedy, and oblige an Ad miniſtra- 
_ prove his Account. 1 Salk. 251, 
I L & if b 1 E 
: The Ordinary may grant- ſeveral Ad- Ordinary may 
miniſtrations of ſeveral Parts of the Goods grant ſeveral 
of the Inteſtate, 10 Bd 4; 1. b. 18 H. 6, 29miniftra- 
12. b. 38 E. 3. zt. Heil. 135. But if 
there be a Bond for 1601. Adminiſtration 
cannot be granted as to 30 l Part thereof 
to one, and as to the other 5o f. to an- 
other, 1 Sid. 166, 1 Salk. 36, | 
The Ordinary may grant Adminiſtra- May grant it 
tion upon Condition; as where before it upon Condi« 
was granted to F. S. who is now out- don. 
lawed, and in Priſon beyond the Seas, it 
may be granted to another, ita tamen, that 
if the ſaid J. S. returns into England, he 
ſhall adminiſter. 34 H. 6. 14. | 
If an Executor be beyond the Seas, an May grant 
Adminiſtration may be granred during his — "4 
Abſence ; for it is as reaſonable in this Caſe Berti Exe- 
as durante Minori atate or pendente lite, and cytoris beyond 
ſuch Adminiſtrator is as accountable to the Sea. 
Executor. Haugbter and May, 1 Salk. 42. 
6 Mod. 304. And in an Action brought 


by 
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by ſuch Adminiſtrator it was intended 
that the Abſence was beyond Sea, but 


then there ought to have been an A- 


verment that he was abſent. Vide Hodges 
and Clare, 4 Mod. 14. adjudged ; though 
being cited in 6 Mod. 304. it is there de- 


nied to be Law; but as cited Lutw. 342. 


it was ſaid to have been adjudged, that 
ſuch Adminiſtration was grantable, and a 
great Conveniency thereby ; for other- 
wiſe, if the next of Kin was beyond Sea, 
the Debts of the inteſtate could not be 
collected or recovered : And it was alſo 


held by the Court, that after the Return 


of ſuch next of Kin, Payment to the Ad- 
miniſtrator before Notice, is good; ſuch 
an Adminiſtrator is liable to be ſued, for 
he is fully an Adminiſtrator for the Time. 


- Where there is a Controverſy in the Spiri- 


tual Court concerning the Right of Admi- 
niſtration, an Adminiſtration granted pen- 
deute lite, is good; but other wiſe when the 
Controverſy is concerning a Will. Carth. 
153. Moor 636. pl. 174. 3 Keb. 54. Fitzgib. 
202. Where Executors are made from a 
Time to come, Adminiſtration may be 
granted in the mean Time. Dal. 85. 

If Adminiſtration be granted and en- 
tered in the Regiſtry, though the Letters 
of Adminiſtration be not made out, it is 
ſufficient. 1 Show. 408. et vide Dyer 294. 


p. 7. 


. | Upon 
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Upon the Death of what Perſon. 


PF a Feme Covert dies inteſtate, Admi- Upon be 
niſtration may be granted of her Goods, Death of a 
for peradventure ſhe had Things in Action Feme Covert. 
which are not given to her Husband by. 
the Law. D. 8 Eliz. 251. 90. 1 Ros Ab. © 
gos. E. | m 


By whom Adminiſtration ſhall be 
2 granted. 


F he, who dies inteſtate, hath Goods in yg, the Me- 
ſeveral Counties, the Metropolitan tropolitan if 
ſhall grant Adminiſtration, 14 H. 6. 21. Bona Notabi- 
10 H. J. 18. 35 H. 6.43. If he hath Zuge in 
Bona Notabilia to the Value of 100 s. in dhe — 
ſeveral Dioceſes, the Metropolitan ſhall vince. 
grant Adminiſtration. 10 H. 7. 16. 5. If 
a Man leaves Bona Notabilia in ſeveral 
Dioceſes of the ſame Province, there muſt 
be a Preogative Adminiſtration. Salk. 39. 
If a Man who dies inteſtate, leaves If in one Dio- 
Goods in one Dioceſe in one Province, c*{ in one 
and Goods in another Dioceſe in another OR and 
Province, each Biſhop muſt grant an Ad- Dioceſe in an- 
miniſtration. Salk. 39. ſed vide Cro. Elix. other Pro- 


in Byror's Caſe 472. & Nog 54- — = 
grant Adminiſtration 


If one leaves Bona Notabilia in two Dio- H in two 


ceſes in the Province of Canterbury, and ms oj 


two vince, two 
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two in the Province of York, there muſt 


be two  Prerpgative, Adqinitrations. Saſk. 


1 

How upon If a Man dies. inteſtate- beyond - the 
Inteſtate's dy- Seas, the Archbiſhop ſhall grant Admini- 
3 ſtration. P. 11 Fac. B. per Coke to be ad- 
judged. 42 Elia. 1 Rolls. Ab. 908, E p. 3. 
How if a Bi- The Probate. of every Biſhop's Teſta- 
hop dies in- ment, or the Granting Adminiſtration of 
his Goods, though he hath nothing but 
within his own Juriſdiction, belongs to 

the Archbiſhop. 4 Inf. 335. 
How if Bona If a Man hath Bona Natabilia in Ire» 
Netabilia in land and England, and dies inteſtate, there 
— "ſhall be ſeveral Adminiſtrations granted, 
2 - vis. by the Archbiſhop of Dublin, for. all 
within his Province, ** by the Archbi - 
ſhop of Canterbury, for all within his Pro- 
vince; (but this ſeems to be intended, 
that he had Bora Notabilia in divers Dio- 
ceſes within each Province or Goods in his 
Dioceſe ; for otherwiſe it ſeems it ought 
to be granted by the Ordinary where the 
Goods are, and not by the Metropolis. 
It in York and tan). Dy. 14 Eliz. 305. 76, . 3 Keb. 
Canterbury. 163. 2 Lev. 86. 80 it is if in the Pro- 
| vinces of Canterbury and Tork. 2 Lev. 86. 
An Adminiſtration in one Province is void 
as to the other, becauſe they are diſtinct 
ſupreme Juriſdictions. Hard. $16. Salk. 39. 
When by In the Time of the Vacation of the 
Dean and Archbiſnop or of. a Biſhop, the Dean and 
— Chapter ſhall grant Adminiſtration. 36 H. 
ern Delegate. 8. Brook Admin. 276, per omnes legis "OT 
6 
* 
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tos; and by thoſe of the Arches. 1 Roll, 
Ab. 908. G. p. 2. Whether by Commiſſi- 
oners Delegate in any, and what Caſe, 
Latch 85, 86. "FP FI 8 
It is ordained by a Canon, 1 Fac. 92. tfa Man dies 
that if any Man dies in Itinere, the Goods is Ltinere. 
which he hath about him at the Time, 
ſhall not cauſe his Teſtament or Admini- 
ſtration to be liable to the Prerogative 
If a Man becomes bound in an Obliga- If Obligee 
tion in London, and dies inteſtate at De. dies Inteſtate, 
voz, and there had the Obligation at the u m be 
Time of his Death, Adminiſtration ought graned where 
to. be granted by the Biſhop of Exon, the Obligati- 
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here the Obligation t on was at his 
where. the Obligation was at the Time of 


his Death, and not by the Biſhop of Lon- 
don where the Obligation was made; for 
the Debt ſhall be accounted Goods as to 
the granting Adminiſtration where the 
Deed was at the Time of his Death, and 
not where the Deed was made. Lun and 
Dodſon, 1 Ro Ab. 908. G. 1 4. 909. 
vide antea fo. 374. the Cafe of Byron and 
Byron. pt. IE 
An Adminiſtrator made by a Biſhop in 1 n 
treland, cannot bring an Action here as cannot foe 
Adminiſtrator, Carter and Crofts, Godb. 33. here. 
The Biſhop of Cork in Ireland being in The Biſhop! 


s 
Power of 


An Admĩni- 


London, may commit Adminiſtration of 
Things within his Dioceſe in Ireland. miniſtratiom 
Carter and Crofts, Godb. 33. It is an Au of Goods in 
thority or Power which follows his Per- hizown Dio- 
ſon, and where- ever his Perſon is, there _— = 


is his Authority. 6 Mod. 145. This ereever be 


Power is. 


ſtrator made 


: 
. 

[| 
: 

i 

1 
| 
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Power of granting Adminiſtration, ma- 
king Deans, Sc. in his own Dioceſe, fol- 
lows the Perſon of the Biſhop, though his 
other Juriſdiction is local. Knollys and 
Robbins, Godb. 342. Palm. 368. 6 Mod. 
145. So the Biſhop of London, being at 
London, may commit Adminiſtration, but 
it muſt be of Things within his Dioceſe. 
Godb. 33. So the Archbiſhop of Canterbury 
being at Vork, may, Ec. Lutw. 535. 
Bona Notabi- What ſhal} be Bona Notabilia, and of 
tia. what Value, vide antea, fo. 31, 372 Sc. 


Adminiſtration upon the Stat. 21 H. 
8. c. 5. aud to zwhom Adminiſtration 
ts to be granted, vide antea fo. 452. 
31 E. 3. &&. | | 


To whom by NV the Stat. 21 H. 8. c. 5. Admininiſtra- 
the Stat. 21 tion ſhall be granted to the Widow of 
H.8.c.5. the Inteſtate, or to his next of Kin, or 
both, at the Diſcretion of the Ordinary, 
taking Sureties of him or them for the 

true Adminiſtration of the Goods, Chat- 

tels and Debts, and where ſeveral claim 

the Adminiſtration as next of Kin, being 
in equal Degree, the Ordinary may ac- 

cept one or more making Requeſt, where 

divers require the Adminiſtration. | 

Adminiftrati- A Man died inteſtate, and the Ordi- 
on granted, nary granted Adminiſtration to a Stran- 
his Act pend- ger, and afterwards the next of Kin to 
ing a Canon che Inteſtate ſued out a Citation in the 


— 2 Eccleſiaſtical Court to have it repealed; 
pending 
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pending the Appeal, the Adminiſtrator to 
defeat the Plaintiff in the Spiritual Court 
of the Effect of his Suit, ſold the Goods of 
the Inteſtate to the Defendant, and after- 
wards the Letters of Adminiſtration are re- 
voked by Sentence, and the firſt Sentence 
annulled and made void, and the Admini- 
ſtration was committed to the Plaintiff: 
It was held that the Sale was good, for 
the firſt Adminiſtration was legal until it 
was countermanded ; and a Diverſity was 
taken between the Suit by Citation, which 
is to countermand or revoke the former Let- 
ters of Adminiſtration, and an Appeal 
which is always to reverſe a former Sen- 
tence, for an Appeal ſuſpends the former 
Sentence, which a Citation does not. Pack- 
man's Caſe, 6 Co. 18. b. Cro. Eliz. 459. 
- Moor 369. ſed vide 1 Brownl. 5 1. 


When Adminiſtration is granted, the ab- Adminiſtrator 


- 
. 


\ ſolute Intereſt in the Goods of the Inteſtate hath an abſo-- 


is veſted in the Adminiſtrator, and the Or- 
dinary hath nothing more to do, and he 


lute Property, 
and the Ord;- 


cannot now, as formerly, repeal the Ad- repeal at his 
miniſtration at his Pleaſure. Levanne's Pleaſure or 
Caſe, Cro. Car. 201. 1 Fon. 228. Slawny's *mp*l Di- 


Caſe, Hob. 83. Moor 864. pl. 1191. Hugh's 
Caſe, Cart. 125. He cannot compel a Di- 
ſtribution. Winch 11. Noy 24. 1 Brownl. 
32. Hetl. 134. Cro. Car. 62. All. 56. Palm. 
517. March 13, 93. Raym. 499. 1 Lev. 
233. Cart. 125. Litt, 21, 37. Style 
102, 439, 436. 


An 


ſtribution. 
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Cannot repeal An Adminiſtration being well granted 
Letters of Ad- according to the Statute, cannot be re- 
dul, ende, pealed without Cauſe, as Lunacy. Vide 
— nh Price and Parker, 1 Lev. 157. 1 Sid. 288. 
Cauſe, 8, Offey and Beets, 1 Lev. 186. 1 Sid. 
293, 370, 391. 2 Keb. 63. Cro. Elis. 
163. All. 36. 2 Brownl. 119. Style 10. 

Latch 68. Skinner 153, 156. 2 Show: 
486. 3 Mod. 23, 24, 96. But may for 

juſt Cauſe, as if after granted the Admi- 

niſtrator becomes a Lunatic. 1 Id. 352; 

373. So he may where it is granted irre- 

gularly or Inverſo Ordine. 1 Lev. 30g. $0 

if granted to the Husband and Wife when 

it fhould have been granted to the Wife 

only. Broum and Word, All. 36. Style 14. 
So if granted by Fraud or Surprite. 
 Fitzg. 363, 304 | 

a preferring the Wife and Childten 
to the Adthiniſttation the Statute imitates 
the Mind of the Inteſtate, to prefer thoſe 
whom it is likely he would have pre- 
ferred if he had made a Teſtament, by 
giving them all the Profit and not the La- 
bour only in getting in the Effects, Ec. 
Hob. 83. | | | 

Adminiſtration may be granted eithet 

it to the Wi- by the Widow or to the next of Kin at 
dow or next the Election of the Ordinary. Fortree and 
* * Fortree, 1 Show. 351. 1 Salk. 36. Comb. 
289. 2 Vern. 125. Ot Part to the one, 

and Part to the other. 1 Sal. 36. But 

after it is granted to one, the Grdi- 

nary cannot revoke it, and grant it to an- 

other. Sands's Caſe, 1 Sid. 179. Raym. 9: 

| n 
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An Executor died beſore Probate, his Where to the 
Executor is not Executor to the firſt Te- next of Kin of 
ſtator; but if the Goods after Debts and 2 OE 
Legacies paid were bequeathed to his Te- not of the In- 
ſtator, the Adminiſtration ſhall be com- teſtate. 
mitted to him with the Teſtament an- 
nexed ; and if they were not bequeathed 
to him, the Adminiſtration ſhall! be com- 
mitted to him to whom they were be- 
queathed, and for Default of one ſuch, 
to the next of Kin to the firſt Teſtator, 
who demands it. Jfede v. Stanley, Dyer 
372. p. 8. Toby Denne made his Will, 
and thereby deviſed ſeveral Legacies, and 
to his Wife the Reſidue of all his movea- 
ble Goods and Chattels, and made his Wife 
Executrix and died, having ſeveral Debts 
due to him upon Bond. The Wife died 
before Probate, and Adminiſtration of the 
Goods of Jobn Denne with the Will an- 
nexed was granted to the Siſter of the 
Wife, and thereupon Thomas Denne Bro- 
ther of the ſaid John Denne appealed to 
the Delegates; whereupon the Admini- 
ſtration was revoked, and a new Admi- 
niſtration committed to Thomas Denne 
with the Will annexed ; and the Reaſon 
was, for that by the Deviſe of all bis 
moveable Goods and Chattels, Debts which 
are Rights were not deviſed; ſo that 
there being ſomething which was not de- 
viſed, the Adminiſtration ſhall be granted 
to the next Friends of Fohbny Denne; but 
if all the Goods, Chattels and Debts 
had been deviſed, and no Reſidue, then 

H h 3 
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the Adminiſtration appertains to the Le- 
gatee, for he had the whole Eſtate. Sparke 
and Denne, 1 Jones 225. vide 2 Roll. Rep. 
159. 1 Hid. 28 1. Thomſon and Butler. 2 Lev. 
55. 1 Vent. 217, 218. 3 Keb. 23. Fitzgib. 
206, 2071. Raym. 496. | | 
Or of one inti- The next of Kin to one who dies in- 
tled tothe Sur- titled to the whole Surplus of the per- 
plus = ſonal Eſtate of another, under the Sta- 
1 tute of 21, 23 Car. 2. ſhall have the Ad- 
miniſtration. Skinner 213, 222. 
The Father Adminiſtration may be granted of the 
ee Goods of the Son or Daughter to the Fa- 
to the Son, ther or Mother as next of Blood. 3 Co. 
40. 2 Show. 307. 5 
The Grand-. If one dies inteſtate, leaving a Grand- 
father before mother, and Uncles and Aunts, the 
the Uncle. Grandmother is intitled to the Admini- 
ſtration in Excluſion of the Uncles and 
Aunts. Hoodroof and Winkworth, Prec. 
Ch. 527. 1 Salk. 38, 251. 
The Son If there be Grandfather, Father and 
before the Son, and the Father dies inteſtate, the 
Grandfather. Son ſhall have Adminiſtration, and not the 
Grandfather. Vide 2 Vern. 125. 
Two in equal If two be in equal Degree, Adminiſtra- 
Degree. tion may be granted to either of them. 
| Style 4. 
Where if re. If Adminiſtration be granted to one, 
led it mult and after repealed qui improvide, Ec. viz. 


1 within fourteen, it muſt be granted to the 


ſon again. ſame Perſon again. 1 Sid. 293. 
Half Blood. The Half Blood is eſteemed as near as 
the whole. Brow: and Wood, All. 36 


Style 74. Caſes in Pari. 108. 


If 
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If the next of Kin be incapable, as if he How if the 
be attainted or excommunicated, the Ad- next of Kin 
miniſtration may be granted to another ; * 
and after the Impediment is removed, it | 
may be repealed and granted to him. 1 
Sid. 373. | 
When Adminiſtration is not to be 

anted to one under Age, vide Salk. 39. 

2 Jon. 48. Skin. 156. Where it may be 
to an Alien Amy, 2 D. A. 322. p. 9. 
Where one in Execution had a Right to 
adminiſter to the Plaintiff, and doing ſo, 
could not be diſcharged, but ought to re- 
nounce and another take Adminiſtration 
who might diſcharge him. 2 Mod. 315. 
The Biſhop may grant Adminiſtration to 
whom he pleaſes, if he will forfeit the Pe- 
nalty (viz. 10 J.) limited by the Act. 1 
Leon. 240. ſed vide 9 Co. 39. b. 

If a Feme Covert dies inteſtate, Admi- a * b 
niſtration of her Goods of Right belongs gration ta 
to her Husband. Ognel's Caſe, 4 Co. 5 r. Feme Covert. 
It may be granted to a Stranger though 
the Husband be living. D. 8 Eliz. 251. 

9. 1 Roll. Ab. 910. K. p. 2. | 

Adminiſtration durante minori ætate of To whom 
an Executor, is not within the Statute of AI 
21 H. 8. to be granted of Neceſſity to the „ne ma 
Widow or next of Kin, becauſe there is may be grant- 
an Executor all the while. Briers and ed. 
Goodard, Hob. 250. 1 Brownl. 31. And 
ſaid, that therefore it might be revoked 
and granted to another. Et vide 3 M 
23, 24. Fitzgibb. 163, 164. but perhaps 

H h 2 it 
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it would be otherwiſe if an Executor was 
to be made from a Day to come. Hob. 
250. | 
Howifa Feme If a Feme Covert as next of Kin hath a 
Covert be in- Right to adminiſter, the Adminiſtration 
cher. ought not to be granted to the Husband 
png . and Wife; for then if ſhe ſhould die before 
him, he would continue Adminiſtrator a- 
gainſt the Meaning of the Act. Brown and 
Wood, Allen 36. Style 14, 75. But it was 
- ſaid, that if it had been granted to them 
only during the Coverture, perhaps it might 
be good ; becauſe if granted to the Wife 
only, the Husband might, during the 
Coverture, have adminiſtered. All. 36. 
If the Wife, as a Reſiduary Legatee, 
bath a Right to take Adminiſtration, but 
refuſes, and prays it may be granted to 
another, and not to her Husband, yet it 
may be granted to her Husband. Vanthie- 
nem s Caſe, Fitzgib. 203. h 
Not grant> Adminiſtrations are by the Statute, 
ble to an In- and not - grantable to any under twenty- 
fant. one, who muſt give Bond, Sc. Salk. 39. 
ſed vide 2 Fones 48. et paſtea the Caſe of 

Foyner and Watts. _ 

Adminiſtrati- If Adminiſtration be granted to two, 
onto twodoes and one of them dies, yet the Admini- 
not ceaſe on ſtration does not ceaſe ; for it is not like 
: 3 of 4 Letter of Attorney to two, where by 
; the Death of one the Authority ceaſes; 
but it is rather. an Office, and the Admi- 
niſtrators are inabled to bring Actions in 


their own Names, and come in the Croce 
0 
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of Executors, and therefore the Office 
ſurvives. Adams and Buckland, 2 Fern. 


514. 


| 


CHAF.: Xx 


Adminiſtrator durante minori 
xtate ; His Power ; Of re- 


pealing Adminiſtration ; The 


Effect of it; Of Diftribu- 


tion. 


— — _— — 


Of Adminiſtrators durante minori 
ætate. 
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TE is ſaid to be but a Servant or Bai- Servant to the 
liff to the Infant. Dal. 85. 3 Leon, Infant. 


278. Godb. 104. Ow. 35. 


M. B. brought Debt by the Name of How an Acti- 
N. E. Agminiftrator bonorum et catallorum on — be 
A. E. durante Minori «tate of J. E. Exe- ou by 


cutor of the ſaid A. E. Executor of R. 
Every, upon an Obligation made to R. E. 
the firſt Teſtator. It was held, that by this 
Adminiſtration he had no Authority to 
meddle with the Goods of the firit Teſta- 
tor. Limmer v. Every, Cro. Elix. 211. 4 

Hh 3 Leen. 
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Leon. 58, Norton, Executor of James Ho- 
bart, brought a Writ of Covenant againſt 
Molineux and Ford Adminiſtrators of the 
Goods of Thomas Carrel during the Mino- 
rity of Mary Molineux Executrix of the 
ſaid Thomas Carrel, late Executor of Ea- 
ward Carrel, upon a Covenant of Edward 
Carrel's for Payment of an Annuity ; Iſſue 
non eſt factum, found for the Plaintiff, It 
was moved in Arreſt of Judgment, thar 
the Defendants ſhould have been named 
Adminiſtrators of the Goods of Edward 
not Adminiſtered by Thomas ; but the 
Court being informed that this was the 
antient Form, Judgment was given for 
the Plaintiff: If the Children had been 
Defendants they ſhould have been named, 
but Executors of the Executor for the reſt 
follows, but the committing of Admini- 
tration is of both Goods, but the Prece- 
dents rule in the Titling. Norton v. Mali- 
neux, Hob. 246. where upon Plene Admi- 
niſtravit he may ſhew the Delivery of the 
Effects to the Infant when he came of 
Age. 1 Mod. 174. Hob. 265. where if he 
continues in Poſſeſſion, he may be charged 
after the Infant comes of Age. 1 Sid. 57. 
Hob. 266. ; | ; 
In an Actian In an Action of Debt againſt an Ad- 
againſt him miniſtrator, if the Defendant pleads in 
he may plead Bar a Judgment againſt him by a Stran- 
a judgment "FP . 
obtained aſter ger upon an Obligation, and in the Re- 
the Infant's cord he is named Adminiſtrator durante 
Age of 17. minori ætate F. S. who was then within 
| the Age of 21 Years, viz. of the Age of 
D H 18 


Exccutors and AdminiStrators. 471 


18 Tears or more, this is a good Bar of 
the Action; for though the full Age of 
ſuch Infant Executor is ſixteen, [q. ſeven- 
teen] yet if an Action be brought againſt 
the Adminiſtrator after, and this Age of the 
Infant appears to be paſt, yet if Judgment 
be given againſt the Adminiſtrator it is not 
- void. Good v. Pinſent, 1 Roll. Ab. 9 10. L. p. 1. 

If Adminiſtration be granted to A. du- Where he 
rante minori ætate of B. and it appears to n PRC. 
the Court in Pleading that B. is of the ant ;, of 455 
Age of ſixteen [ſeventeen] the Court ex 
officio ought to take Notice of the Eccleſi- 
aſtical Law, that the Adminiſtration is 
determined and void. Damport and Pin- 
ſent, 1 Roll. Ab. 910. L. p. 2. Cro. Car. 
516. If an Action be brought againſt an 
Adminiſtrator durante minori ætate of B. 
and pending the Action B. comes of Age, 
the Defendant may plead this. Ford and 
Glanville, Gouls. 136. ſed Moor 462. p. 648. 
S. C. dubitatur, et Lutw. 342. It is ſaid to 
have been held, that although an Action 
againſt an Adminiſtrator durante Abſentia, 
2 abates by the Return of the Execu- 
tor, yet it is otherwiſe where an Action 
is brought againſt an Adminiſtrator dau- 


rante minori tate. 

If one brings an Action durante minori In an Action 
tate of A, and avers that A. is within — 7 
the Age of twenty-one, and the Defen- the 1 
dant pleads an inſufficient Bar, to which under 21, is 
the Plaintiff demurs, he ſhall not have bad. 
Judgment, for the Adminiſtration ceaſes 
at ſeventeen; and though he be under 


. H h 4 twenty= 
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twenty-one, yet he may be ſeventeen or 
above, Piggot and Gaſcoign, 5 Co. 29. 
Adjudged upon a Conference had with the 
Doctors of the Civil Law. Piggot and 
Gaſcoign, 5 Co. 29. Cre. Elix. 602. 5 Mod. 
395. 2 Vent. 378. 1 Brownl. 46. 
Not averring If one brings an Action durante minori 
he is under 17 tate of A. and the Defendant pleads to 
no Cauſe to 1ſſye, and it is found againſt him, he ſhall 
_ Jo's not afterwards arreſt the Judgment, be- 
Verdict. Cauſe the Plaintiff did not ſhew that A. 
was under ſeventeen ; for when the De- 
fendant hath admitted him to bring the 
Action and pleaded to Iſſue, it cannot 
be intended that A. was. above ſeventeen. 
Wells and Somes, Crs. Car. 240. Tel. 128. 
Lutw. 632. 2 Roll. Rep. 466. 2 Sid. 40, 60. 
Need not aver If an Action be brought againſt an Ad- 
the Executor dminiſtrator durante minori ætatèe of an 
to be under Executor, the Plaintiff need not aver the 
17. Executor to be within the Age of ſeven- 
teen. Carver and Haſleyig, Hob. 25 1. Croft 
and Walbank, Tel. 128. becauſe the Plain- 
tiff is a Stranger to the Defendant's Power, 
and cannot know the Infant's Age. Haul 
and Salvin, 1 Roll. Rep. 400. Vide Vaugh. 
93. 2 Sid. 60. | 
If the Admi- But it is otherwiſe in an Action brought 
niſtrator be by ſuch an Adminiſtrator. Carver and 
plaintif he Ilaſlerig, Hob. 251. Walthal and Aldridge, 
mult. Cro. Fac. 590. 2 Roll. Rep. 186, 404, 409, 
466. 2 Sid. 60. Tel. 128. | 
When the Tf Adminiſtration be granted during 
— Minority of three, and one dies or 
Minority of comes of Age, whether the Adminiſtra- 
divers, ſhall | | tion 
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tion was determined was made a Quoſtion, 
Brudenel's Caſe, 5 Co. 9. but not deter- 


mined. 1 Leon. 74. 1 Brownl. 46, 47. 


Debt by an Adminiſtrator durante minori 
£tate of 4, for Rent Arrear ſince the Death 
of the Inteſtate, and ſets out, that Valen- 
tine one of the four is of the Age of 18 
_ Years ; the Defendant demurs. Twi/den: 
The Adminiſtration is determined. Hale: 
You ſet net out whether the Inteſtate 
who made the Leaſe rendering Rent was 
poſſeſſed for a Term of Years, for if he 
was ſeiſed in Fee, the Adminiſtrator can- 
not ſue for the Rent incurring after the 
Inteſtate's Death, for it belongs to the 
Heir. The Plaintiff diſcontinued, yet 
this was a Declaration peruſed by Coun- 
ſel of both Sides ; for the Parties were a- 
greed to put it in a Way to have the Opi. 
nion of the Court, whether the, Admini- 


ſtration was determined when one of the 


Minors came of the Age of ſeventeen. 
Joyner and Watts, Ent. 27, 28 Car. 2. Rot. 


1001. B. R. 3 Keb. 607, 643. 2 Fon. 40. 
In Eafter Term, after the Plaintiff having 
amended, it was argued, and adjudged, 


that the Adminiſtration ceaſed when Pa. 


lentine came of Age, and the Ordinary 


ought to commit Adminiſtration to him; 


and the Statute of Diſtributions alters not 
the Caſe, for his Friends may become 
bound for him, though he cannot; ſed 
vide Salk. 39. So where there is Admini- 


ſtration durante minori ætate of divers Exe- 
cutors, 
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cutors, he that comes firſt of Age ſhall 
prove the Will. 

During the An Adminiſtration durante minori ætate 

Minority of of an Executor ceaſes at his Age of 17. 

an Executor Atęinſon and Corniſh, 5 Mod. 395. Com. 

Rs 475. for by the Spiritual Law he may be 
an Executor at - ſeventeen. 2 Jon. 48. 
Salk. 39. 

Of any other. But an Adminiſtration granted during 

not till 21. the Minority of one not made Executor, 
does not ceaſe till the Party is of full Age, 
5 Mod. 295. Does not determine till the 
Party, in whoſe Right he acts, attains the 
Age of twenty-one ; for Adminiſtrations | 
are by the Statute, and not grantable to 

any under twenty-one, who muſt give 

Bond, c. Salk. 39. ſed vide 2 Fon. 48. 
and the Caſe of Foyner and Watts ſupra. 

If two Execu- f there be two Executors, and one is 

tors, and one under the Age of 17 Years, Adminiſtra- 

1 tion during his Minority may be granted 

may be grant- to the other, ſo that he may bring an 

ed to the Action alone, Colborn and Wright, 2 Lev. 

. 239. 2 Jones 119, 120. 1 Lev. 181. Smith 
and Smith, 1 Brownl. 101. Tel. 130. Tho 
it was objected, that where there was an 
Executor, the Ordinary had no Power 
to grant Adminiſtration, Vide 1 Vert. 104. 
1 Mod. 47. 

When Admi- If Adminiſtration is granted during the 

niſtration du- Minority of a Woman, and ſhe takes a 

ring the Mi- Husband of Age, the Adminiſtration 


1 ceaſes, for that ſhe hath a Husband who 


marries, ſhall | Caſe, 
ceaſe. 
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Caſe, 5 Co. 29. b. Adminiſtration may be 
granted to him. 1 Vern. 25. 


The Porver of ſuch Adminiſtrator. 


N Adminiſtrator durante minore ætate Whether he 
may ſell the Goods of the Teſtator, may {ell the 
and pay the Debts, and do all Things that — 
an Executor may. Paſ 42 Elix. B. R. per 
Curiam, 1 Roll. Ab. 910. M. p. 1. 

An Adminiſtrator durante minore ætate Whether he 
may have an Action of Trover and Con- may have an 
verſion of the Goods of the Teſtator, for —— of 
he hath more than the Cuſtody of them, 
for he hath the Property itſelf. Paſ. 42 
El. B. R. Sethe and Sethe, 1 Roll. Ab. 

910. M. p. 2. 

If an Adminiſtration durante minori Where his 
ætate be repealed, and another Admini-'Releaſe ſhall 
ſtration durante minore £tate granted, and not be good. 
the ſecond Adminiſtrator brings the firſt 
Adminiſtrator to account, and after re- 
leaſes him, yet the Infant at full Age may 
compel the firſt Adminiſtrator to account 
to him again ; and the firſt Account to 
the ſecond Adminiſtrator, and his Releaſe, 
ſhall not be any Bar thereof; for the Re- 
leaſe of ſuch Adminiſtrator is not good 
unleſs it be for ſuch Cauſe as he ought to 
make it. Mic. 10 Fac. B, per Curiam, 1 6 
Roll. Ab. 910. M. p. 3. | 

An Adminiſtrator durante minore ætate In what Caſes 
of an Executor cannot ſell any of the 8 
Goods of the Deceaſed, if not neceſſary 
for Payment of his Debts, or aua * 

| ar 
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Or aſſent to a 
Legacy. 
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for he hath his Office for the Benefit of 
the Infant, and not for his Prejudice. He 
cannot aſſent to a Legacy unleſs there be 
Aſſets to pay Debts, Oc. and generally 
can do nothing to the Prejudice of the 
Infant. Prince and Simpſon, 5 C9. 29. b. 
2 And. 132. Cro. Eliz. 118, 119. b. Co. 
67. And in this Caſe the Adminiſtration 


was granted Specially ad commodum & utili- 


tatem of the Infant, & non aliter. Vide March 


Not without 
juſt Cauſe. 


How 
ed. 


138. But if Adminiſtration is granted 
generally ratione minoris @tatis without 
any Reſtraint or Limitation, ſuch Admi- 
niſtrator may ſue or be ſued for during 
the Time the Teſtator is dead quaſi inte- 
ſtate. And ſuch Adminiſtrator may make 
Leaſes, &c. though not neceſſary. Finch's 
Caſe, 6 Co. 67. b. | 


Of Repeali ng the Admi iſtration. 


T an Adminiſtration be well granted ac- 
cording to the Statute, it cannot be 
repealed without juſt Cauſe, as Lunacy, 
Sc. of which the Court here will judge, 
and therefore the Cauſe ought tg be 


ſhewed particularly in the Pleadings. Price 


and Parker, 1 Lev. 157. 1 Sid. 280. 

It may be repealed without any Sen- 
tence of Revocation to be given in any 
Spiritual Court or otherwiſe. 1 Aud. 303. 


As by granting a new Adminiſtration. Ow. 


' 5o. Cro. Elix. 460. ſaid by Popham in 
the Caſe of Watſon and Packman, Salk. 38. 


{ed 


I 
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— vide Cro. Eliz. 315. Style 10, 102. 1 
d. 409. Ley 


The Eff of repealing it. 


T* Adminiſtration be granted to a Stran- In what Caſe 
ger, and after the next of Kin ſues a upon Admini- 
Citation to repeal it, pending which Suit ftration re. 


the Adminiſtrator to defeat the Plaintiff in 


— | 


the Spiritual Court of the Effect of his gan 
Suit, ſells the Goods of the Inteſtate, good. 


and after the Adminiſtration is revoked 
by Sentence and Adminiſtration granted 
to the next of Kin, yet the Sale is good 
againſt the ſecond Adminiſtrator. MWilſon 
and Packman, 6 Co. 18. U. Moor 396. pl. 
51). Cro. Eliz. 459, 460. for the Admi- 
niſtration was good till repealed. 1 Mod. 
231. And a Diverſity was taken between 
this Suit by Citation to. revoke former 
Letters of Adminiſtration, and an Appeal 
which is always to reverſe a- former Sen- 
tence, for the Appeal ſuſpends the for- 
mer Sentence ; otherwiſe of a Citation ; 
but ſuch a Grant by Covin to defraud Cre- 
ditors, is void by the Statute of 13 Elz. 
Upon long Pleadings the Caſe was, A was 
poſſeſſed of a Term for Years, and died 
inteſtate, and Adminiſtration was granted 
to B. who ſurrenders to the Leſſor: Af- 
ter this a Citation is ſued in the ſame 
Court by the Plaintiff, and Adminiſtrati- 
on affirmed ; the Plaintiff appeals to the 
Arches, where the Sentence is repealed, 
and Adminiſtration granted to the —_— 
tiff. 
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When on a 
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tiff” The Queſtion was, if the firſt Ad- 


miniſtration be ſo repealed, that all Meſne 
Acts by the firſt Adminiſtrator ſhall be a- 


| voided? And it was held clearly upon the 


firſt Opening, that it was not ; for the 
Appeal is of the Sentence of Affirmation, 
which being repealed, the Court ought 
to give ſuch Judgment as was to be given 
in the inferior Court upon the Citation; 


ſo the Adminiſtration ſtanding reverſed as 


in the inferior Court by Citation only, all 
Meſne Acts are good. Mich. 15 Car. 2. 
Sims and Sims, vide Raym. 224. 2 Lev. 
90. 3 Keb. 206. | | 

If one as Adminiſtrator obtain Judg- 


Judgment by ment upon a Bond, and after his Admi- 


an Admini- 
ſtrator, after 


Letters re- 


niſtration is revoked, he cannot after ſue 
Execution, for the Adminiſtration being 


pealed he ſhall evoked, the Power of the Adminiſtrator 
not have Exe- is determined and the Ground of the Suit 


cution. 


overthrown. Barnburſt and Nelverton, Telv. 
83. Ney 15. 1 Brownl. 91. Cro. Elix. 283. 
where the Defendant in ſuch Caſe is to 
be relieved by Audita Querela, vide 1 D. A. 
636. p. 19. 2 Saund. 149. Lutw. 343. An 
Adminiſtrator recovers in Trover, count- 
ing of his own Poſſeſſion ; but before Ex- 
ecution Adminiſtration is revoked, and the 
Defendant brings Audita Querela ; and ad- 


judged it lies; for though he bringing it 


of his own Poſſeſſion need not name him- 
ſelf Adminiſtrator, yet the Damages re- 
covered are Aſſets. (So where Baron and 
Feme Executrix recover, the Feme dies 
before Execution, the Baron ſhall not 

7: 9 8 | have 
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have a Sire facias. Beamond and Long, Cro. 
Car. 208, 227. 1 Jon. 248. Cro. Car. 464.) 
Turner and Davis, Ent. Paſ. 22 Car. 2. ro. 
576. B. R. vide 2 Saund. 148. 1 Mod. 62. 
2 Keb. 668. hs, 


Of Diſtribution of Inteſtates Eſtates. 


the Statute of 21 H. 8. upon grant- The Ordina- 
ing Adminiſtration the Ordinary was N could not 

to take Security from him or them to 2 — 
whom it was granted for the true Admi- Bond from the 
niſtration of the Goods, Chattels and Adminiſtrator 
Debts of the Inteſtate ; but the Ordinary to diſtribute. 
could not impoſe any other or further 
Condition in the Bond, as after Debts 
and Legacies paid, to diſtribute the Sur- 
plus as the Court ſhould direct; though 
the CO. would pretend, that the 
true Adminiſtration in the Act mentioned 
was to be extended as well to the Diſpo- 
ſition of the Surplus as Payment of the 
Debts. Slawney's Caſe, Hob. 83. Moor 864. 
Raym. 498. 3 Inſt. 150. 4 Inſt. 336. 3 Mod. 
58, 60. Skin. 219, 220. 

The Ordinary upon granting Adminiſtra- But by Stat. 
tion ſhall take Bond from the Perſon to whom 22, 23 Car. a. 
committed, with two or more able Sureties, = _ 
according to the Value of the Eſtate, conditi-$yreties from 
oned that the Adminiſtrator ſhall make a true the Admini- 
and perſect Inventory of all the Goods, Chat- ſtrator for his 
tels and Debts of the Deceaſed, and exhibit * rms 
the ſame into the Regiſtry of, &c. before, E 
&c. and ſuch of them as ſhall come to his, or 
the Hands and Poſſeſſion of any other "I 

or 
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for him, ſhall truly adminiſter according to 


Law, and make a juſt and true Account 
of his Adminiſtration at or before, &c. and 
the reſt of the Goods, &c. which ſhall be 


found remaining upon tbe Account, the (ame 


being firſt examined and allowed by the Court, 


ſhall deliver and pay to ſuch Perſon as the 
Fudge by Decree purſuant to the Intent of this 


Act ſhall appoint : And if it after appears 
any Will was made, and the Executor there- 


iu named exbibits the ſame in Court, re- 


queſting that it ſhould be allowed and ap- 


proved, and being ſo, the Adminiſtrator be- 
ing thereunto required, ſhall deliver up the 


The Bond 
ſhall not be 


aſſigned to 2 


Creditor, &c. 


How to ac- 
count. 


ſaid Letters of Adminiſtration in Court, 
Stat. 22 C23 Car. 2. Stat. 2. c. 10. G. 1. 
Note this was a temporary Act made only 
for ſeven Years; but by 30 Car. 2. c. 6. 
was continued for ſeven Years more, and 
by the 1 Fac. 2. c. 19. made perpetual. 

The Condition of the Bond as to ad- 
miniſtering truly according to Law is to 
be intended in bringing in his Account, 
and not in paying the Debts of the In- 
teſtate, and therefore a Creditor ſhall not 
take an Aſſignment of the Bond, and ſue 
it, and for Breach aſſign Non- payment 
of a Debt tobim, or a wk gr commit- 
ted by the Adminiſtrator, for that would 
be endleſs and infinite, 1 Salk. 316. 1 
Lutw. 882, $84. ſed vide Vaugh. 96. 

The Adminiſtrator muſt account ac- 


cording to the Condition of the Bond 


without Citation or Suit, and this Account 
muſt be in Court; and if he comes — 
| the 
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the Day, and no Court is held, he ſhall | 
be excuſed. 1 Salk. 316, 172. | OS 

The Ordinary may call ſuch Adminifira- Ordinary may 
tor to Account, and order Diſtribution 22 
what remains, after Debts, Funerals, and count. — * 
juſt Expences allowed according to the Laws order Diſtri- 
[the Canon Law, 2 For. 93. 2 Vern. 170. ] bution. 
in ſuch Caſes uſed, and the Rules after ſet 
down, ſaving to Perſons aggrieved their 
Appeal. Stat. 22, 23 Car. 2. Stat. 2. c. 

Io. S. 3. | e 

But 1 Vern. 134. It is ſaid the Ordinary Suit for Di- 
hath but a lame juriſdiction, and there ſtribution pro- 
being no negative Words in the Act, a Per in Chan 
Bill for Diſtribution properly lies in the *' 
Chancery. 2 Vent. 362. 2 Ch. Ca. 95. And When it mug 
indeed where the Surplus of the perſonal be 
Eſtate for want of Diſpoſition by the 
Will is diſtributable, there can be no Suit 
for it in the Spiritual Court, 5 Mod. 247. 
having no Authority to compel a Diſtri- e: 
bution when a Will is made. Fitzg. 126. 4 

In making Diſtribution before this Sta- The Rule of - 

tute, the Eccleſiaſtical Courts always ob- Diſttibution 
ſerved two Rules. 1. Repraſentatio in f. 3 the Eccle- 
lits fratrum et ſororum tantum locum, habet,, e 
ad ulteriores vero collaterales n Js 5 Statute, 
2, Where there are no Brothers or Siſters 
Children, vocantur ad ſucceſſionem reliqui 
collaterales, quicunq; in gradu fint proximiores, 
remotioribus excluſis. Raym. 506. So cer- 
tified by ſeveral of the Doctors. 

Saving the Cuſtoms of London, Province Cuſtoms of 
of York, and other Places, having known — 1 
and received Cuſtoms. * Stat. 5. 4 1 —_ 

i ; 


. 
f 
” « » 


41 Namen, Laf n ths, 


In London the As to a Freeman of London's Teftamen- 
. is tar) Fart, if the Freeman does not dif. 
be dib poſe of it by Will, it is liable to a Diſtri- 
if no Will. bution within the AQ. Vide Percival and 
Criſp, 2 Jon. 204. Skin. 26, 41. I Dern, 
134, 305 314, 315, 432, 465. 2 Vern. 
274. And by the Statute of 1 Fac. 2. c. 17. 
for determining ſome Doubts ariſen, it is 
declared that this Clauſe was never in- 
tended, nor ſhall be taken to extend to 
ſuch Part ot the Inteſtate's Eſtate, as any 
Adminiſtrator, by Virtue only of bein 
Adminiſtrator, by Pretence or Reaſon o 
any Cuſtom may claim to have been ex- 
empted from Diſtribution, but ſuch Part 
in the Hands of ſuch Adminiſtrator ſhall 
be ſubject to Diſtribution as in other 
Caſes. 
How the In- The Sorjtnſage [after Debts, Funerals 
w_— Fate and juſt Expences allowed] ſball be diftri- 
buted if there buted as follows, viz. One Third to the Wife 
be a Wife and of the Inteſtate, the reft by equal Portions 
Children, amongſt the Children of the Inteſtate and ſuch 
as legally repreſent them, if any of them be 
486x˖aad, other than ſuch Child or Children (no 
© being Heir) who ſhall bave any Eſtate by 
_ . Settlement of the Inteſtate, or be advanced 
by bim in bis Life-time by Portions equal 0 
the Shares of the other Chilaren 1. ; and in 
Caſe any G other than the Heir at Law, 
| ſhall bave had an Eftate by Settlement 
WY from the Inteſtate, or be by him advanced in 
us Life-time by Portion not equal to be 
Shares of the $45 be ſhall have ſo much as 
will make the * of all equal as near as 
can 
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an be eftimated ; but the Heir ſhall have an | 
equal Part without Confideration of the Va- 
lue of the Lands which he bath by Diſcent 
or otberwiſe from the Inteftate. Same Stat. 


ay | 

Though an Eſtate per autur vie, for WhetheranE. 
want of a Special Occupant, ſhall by Stat. ſtate pur auter 
29 Car. 2. c. 3. go to the Executors and but x 
Adminiſtrators, and is by the ſaid Statute 
made Aﬀers for Payment of Debts, yet 
it is not by this Act to be diſtributed. 
Oldam and Pickering, Carthew 316. And 
it was ſaid that the Eſtate was not changed, 
but remained a Freehold which the Eccle- 
ſiaſtical Court had nothing to do with. 
Comb. 388, 389. adjudged ; though Che- 
Hire, who argued for the Prohibition a- 
gainſt his own Opinion and that of Mr. 
Finch, wondered the Court gave Judg- 
ment ſoſuddenly ; and there is a Note by 
the Reporter, that probably ſuch Eſtate 
would be diſtributable in Chancery. Salk. 
464- 5 

Where an expreſs Legacy is given to an When, if a 
Executor for his Cite,” and ere is no = _ 
Diſpoſition of the Surplus, the Executor, not diſpoſe of 
as to that, is but a Truſtee, and it muſt be his whole E- 
divided as if the Teſtator had died inte- ſtate, the Sur- 
ſtate. 1 Vern. 473. 2 Fern. 140, 361, — _ be 
648, 649, 675, 616. et vide 5 Mod. 274. ; 
vide antea f0.399, c. So if the Executor dies 
before Probate, and there is no Diſpoſition 
of the Surplus. 2 Vern. 634. 2 Mod. 101. 

A. on his Marriage with the Daughter what ſhall be 
of B. covenanted in Caſe of a ſecond brought into 

Iiz Marriage, Hotchpot. 


484  Teftaments, Laſt Mill, 
Marriage, to pay the firſt Son by the 
firſt Wife 500 J. A. died inteſtate leaving 
a Son and ſeveral other Children. It was 
held, that the Son ſhould bring the 500 l. 
into Hotchpot, although he was in -the 
Nature of a Purchaſer under a Marriage- 
Settlement. Phiney and , Phiney, 2 Vern. 
638, 639. vide 2 Vern. 274. Fitzgibbon, 

Es 285, 286. v4 ie 

Lands de. Thomas Lutwyche, Eſq; died inteſtate 

ſcended to the poſſeſſed of a perſonal Eſtate and ſeiſed 

youngeſt — of a Copyhold in Fee of the Nature of 
— Borough Engliſh. | 
mire mig In 6 the Queſtion was upon the 

44, ſhall not Statute 22, 23 Car. 2. c. 10. f. 5. of diſtri- 

be brought hut ing Inteſtates Eſtates, whether the 

into Hotch- youngeſt Son ſhould have an equal Share 

_ with the other Children of the perſonal 
Eſtate excluſive of the Copybold, or only 
ſo much as with that Copyhold would 

make his Portion equal to that of the 
other Children ? ; 

It was decreed, that an Account ſhould 
be taken of the perſonal Eſtate, and that 
the youngeſt Son ſhould have .an equal 
Share without Regard to the Value of the 
Borough Engliſh Eſtate. Lutwyche and Lut- 
wyche, Paſ. 1735. Forreſtor's Reports 276. 
The like Determination ſoon after. Prat 
and Prat, Fitzgib. 284. 


How to be But if there be no Children, or legal Re- 
diſtributed if pre ſentati ves of them, the Wife ſhall have 


2 (He a Moiety, and the reſt ſhall be difiributed 
Children, &qually to the next of Kin of the Inteſtate 


* 
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in equal Degree, and their Repreſentatives. 
Same Statute, {. 6. | 


A Man died inteſtate, leaving a Bro- The half 
ther of the whole Blood and a Siſter of — 
the half Blood. It was held, that the 89 Blood. 


ſter of the half Blood ſhould come in for 
an equal Share with the Brother of the 
whole Blood. Smith and Tracy, 1 Vent. 
307, 316, 323. 2 Ven. 31). 2 Lev. 173. 
2 Fon. 93. 1 Mod. 209. 2 Mod. 204. 3 
Keb. 669, 601, 620, 730, 7116, 806, 
831. Brown and Brown, Comb. 1 12. Carth. 
51, 32. And where it hath been ſaid in 
ſome Books that one of the half Blood 
ſhould not have a full Share, bur only a 
Moiety, it hath been exploded as a Fancy. 
1 Show. 1, 2. Crook and Watts. Saw. P. C. 
108. 2 Vent. 317. 2 Vern. 124, 170. 2 
Vern.. 404, 424, 43”. 2 Show. 285, 286. 
A Man having a Son and two Daugh- 
ters, one of the Daughters died, and the 
Father intending to let his Son have the 
whole, Advantage, renounced the Admi- 
niſtration, and it was granted to the Son, 
and the Siſter after ſued for a Diſtribu- 
tion, though objected that ſne was not in- 
titled at the Death of the Inteſtate. in. 
18 | 


If one dies inteſtate, leaving a Grand- Grandmother 
mother and Uncles and Aunts, the Grand- intitled befors 
mother is intitled ro the perſonal Eftate in Vacles and 


Excluſion of the Uncles and Aunts. Tris. 
1719. Wooaroſſe and Winkworth, Prec. Ch. 
$27. 1 alk. 251. * 


Iisz Pro- 


488  Tiftaments, Laſt Wills, 
Where no Re · Provided no Repreſentations ſhall be ad. 
preſentation, mitted amongſt Collaterals after Brothers 
How if no and Siſters Children And in Caſe there 
Wike. + ſpall be no Wife, all ſhall be diſtributed equal- 
How if nei- ly amongſi the Children — And if no 
ther Wife nor Child, then to the next of Kin in equal De- 
Child.  gree. Same Stat. 5. Ws $4: 
No Repre- A Queſtion was on the firſt Part of this 
ſentation a. Clauſe, that there ſhould. be no Repreſen- 
___——— tations amongſt Collaterals after Brothers 
Children of and Siſters Children, whether to be in- 
the Brothers tended of Brothers and Siſters to the In- 
and Siſters of teſtate; or whether, when Diſtribution 
the Inteſtate. falls out amongſt Brothers and Siſters, 
though remote Relations to the Inteſtate, 
Repreſentation ſhould be admitted? And 
the Court held, that the Repreſentation 
ſhould be only between the Brothers and 
Siſters to the Inteſtate, Maw and Hard- 
ing, 2 Vern. 233, 168. 1 Vern. 169, 233, 
1 Salk. 250. Raym. 496. FF 
Where Bro- A. had three Bcr one died leav- 
ther's Chil- ing three Children, another died leaving 
dren taken as two, and the third died leaving five Chil- 
next of Kin, © © y Zig ta 2113-70 
and not by dren, then 4. died inteſtate, It was re- 
Way of Re- ſolved that Diſtribution ſhould be per Ca- 
preſentation, pita, et non per Stirpes, and that all the 
— me te Children, ſhould have equal; becauſe none 
cx nn take by Way of Repreſentation, but all 
.* - © as next of Kin. Aich. 1695. Walſh and 
Walſh, Prec. Ch. 54. ; 
How if but If the Inteſtate leaves but one Child, 
one Child and no Widow, ſuch Child ſhall have the 
and no Wi- Whole, though it was argued, that the 
_ Word Diſeribute implied more than one. 
| Palmer 


* 


* 
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Faimer and Allicock, Skin. 212, 218. 3 
1 58. 2 Show. 40), 486. Comb, 14. 
16, 112. 

An tothe End that due R * be given No Diltriby- 

to Creditors, no Diſtribution ſhall be made tion till after 

till after one Tear after the Inteftate's Death; Ts . 

and every one to whom any Share ſhall he al- | 

lorted, ſpall give Bond with ſufficient Sure- 

ties In the 64 Courts, that if any Debts gecurity to re- 
owing by the Inteftate ſhall be after ſued for fund in Caſs 
and recovered, or otherwiſe ma ear, be of De, 

Hall refund and pay hack to the Auminiſira. 

tor bis rateable Part of ſuch Debts and fes earl 

of Suit and Charges s of the Adminiſtrator by 1 

Reaſon thereof, to pay Debts ſo recovered 

after Diftribution. Same Star. . 8. patents 

Yet the Party jntitled hath ſuch an In- Tho' the Far- 
tereſt i in his Share, that although he dies xr 8 
within the Year, his Executors or Admi- — hall 
niſtrators ſhall have it. Brown and Rrown, have his 
Comb. 112. Carth. 51, 52. 1 Show. 225. Share. 

1 Vern: 124, 126. Palmer and Allicock, „ 
Mod. 59. Comb. 14, 16, 2 Vern. 274. 

In all Caſes where rhe Ordinary uſed 10 Ordinary to 
grant Adminiſtration cum Teſtamento an- grant Admi- 
nexo, he ſhall continue ſo to do, and the niſtration cum 
Will of the Deceaſed in ſuch Teſtament ex- 2 
preſſed ſhall be performed as it ſhould 1 this » 

Att had not been made. Same Stat. 5. 9. 

The Act of 22 C23 Car. 2. ſhall not git. of Di- 
be conſtrued to extend to the Eſtates of ſtribution not 
Feme Coverts who die inteſtate z but their to extend to 
Husbands may demand and have Admini-5 "Covers 
ſtration of their Rights, Ec. and recover "op ho dis — 
and enjoy the ſame as before the making the gate. 

114 ſaid 


488 Trftaments, Laſt Wills, &c: 


ſaid Act. Stat. 29 Car: 2. c. 3 f. 25. Whe- 
ther the Law was not ſo before, vide 2 
Mod. 20, 21. 255 + 

Where the If after the Death of the Father an 
Mother ſhall of his Children die inteſtate without Wife 
cually wich or Children, in the Life of the Mother 
e and every Brother and Siſter, and the Re- 
Siſters. preſentatives of them, ſhall have an equal 
Share with her. Kat. 1 Fac. 2. c. 17. f. 7. 
Pofthumous Fames Wallis died inteſtate, leaving a 
Child in- Wife enſient with a Daughter, and one 
titled toa Son Towers Wallis; Towers Wallis died af- 
Share of ger. ter his Father, and then the Mother was 
ſonal bn delivered of a Daughter named Elizabeth : 
. equally with A Bill was brought by the Daughter for 
the Mother. a Moiety of the perſonal Eſtate. of Towers 
7 Mallis, the Mother inſiſting on the Whole. 
idm It was held, that the Daughter was inti- 
lled l to a Moiety of the perſonal Eſtate of 
ber Brother Towers Wallis, notwithſtand- 
ing ſhe was born after his Death. Vide the 
Stat. 1 Fac. 2. c. 17. $. 2. Barn. Rep. fo. 

„ . 5 


See Legacies. 
Adminiftratozs. 


1. In what Caſes Adminiftra- 
. tion ſhall be granted. Page 


449 | 


2. How it ought to be grant- 
ed upon the Stat. 31 _ 
3. c. 11. 
3. Upon the Death of * 
"" Perſon. 459 
4. By whom Adminiſtration 
ſhall be granted. ib, 
j. Adminifir ration upon the 
"bh 21 H. 8. c. 3. and to 
whom it is to be granted. 
| 462 
6. Adminiftration durante | 2 
Abſentia Executoris. 457 
7. Adminiſtration Pendente 
lite. | ib. 


4 


| 


, 


8. Adminiſtration durante 
minori tate. Page 46s 
9. His Power. 


10. Of Repealing the Ag 


miniſtration. 


11. The Effect of RepelL. 


ing. 7 
12. ä of lnteſtaces 


Allets. pra 


2 What Things ſhall to the 
Executor and be Aſſets. 


Blind. 


t. A Blind Man may wake 
aN uncupative Teſtament. 


' 
— 


- Whether he may a 
Will in Writing, and how. 


47 


Bona 


TW DD EX 


Bona Notabilia. - 


Of what Value, and what 
ſhall be Zona Notabilia. 
Page 372, __ 


/ >. Cancelling, 
Of cancelling a Teſtament. 
ar: +390 

Captivity. 


„ 4 Captive during his 


* — cannot _ a 


Teſtament. 


2 Though be after eſcape 


3. What if made babe his 
ley ib. 
+ If taken Priſoner by a 
Pirate, Sc. when War is 
not proclaimed, he may 
make a Teftament. ih. 
. One condemned to per- 


7, petual Impriſonment, can- 
not make 4 Teſtame =; 
i 


ej Aliter if impriſoned for | 
Debt, except, c. ib. 


J. Deviſe of Saks ww. « Cha- 
Hity-atteſted but by two 
Witneſſes, void. 14, 303 

3. Deviſe by Nuncupative 

Will by Tenant in Tail of 
Kent out of Lands to a 


* 


1 


* 


Charity, void though be- 
fore the Statute of Frauds. 
Page 26 

3. Deviſe of Land by Te- 
nant in Tail to a Charity, 


27, 54 


good. 
4. Copybold deviſed to a 


Charity without « Surren- 
der, wb 1b. 114,175 


5. A Will of Lands to a 
Charity not atteſted by 3 
Witneſſes, void. "ih, 
6. Of Deviſes to Charitable 
Uſes. 298 


r. Of a Codicil. o 
2. Difference between a Co- 

dicit and a Teſtament. 3 
3. Definition of a Codicil. 4 


Of: Deviſes upon Conditions, 
Limitations, Ge. ah 126 
Contingent Remainders. 


of e Remainders. 
1 76, Oc. 


n Temes Lands. 


2 —— a Co hold i is ar- 
rendered to the Uſe. of a 
Will, there wed not be 
three Witneſſes to the 
Will. * os 


2. Wit- 


INDE X 


2. ' Witneſſes to a Will not 
neceſſary to paſs either 
the legal Eſtate in Copy- 
hold Lands where a Sur- 


render is made to the Uſe | 


of a Will, or the Truft 
Eſtate where there is no 


Surrender. Page 16 


3. Copybold deviſed with- 
out 8 to a Chari- 
ty 27, 174, 175,302 
a A Beriſe of Copyhold 
" 


after Poihaſe 
but before aun 
good. 


5. Of Deviſes of Coppbeld 
| Lands. 174 to 176 


Courts. 


1. Fraud in obtaining a Will 
of a perſonal Eſtate ex- 
aminable only in the Ec- 
cleſiaſtical Courts. 5), 60 

2. Will of Lands not to be 
ſet afide in Equity for 
Fraud, but to be tried at 
Law. 359, 60 


Croſs Remainders, 
' Of Crofe Remaindete. 


76, 
Oc. 


Cuſtoms. 


What Part of the perſonal 
Eſtate may be deviſed by 


the Cuſtom of London or | 


 Nork. 191, Sc. to 222 


Deaf and Dumb: - 


r. Whether he that is deaf 
and dumb may make a 
Teſtament, Page 45 

2, Whether one that is 


on! 

deaf or dumb. ? ub 
Debts, 

What Debts are to be RA 


paid. 


De vile. 
r. Lands de viſeable 9 Sts 
tutes. 62, 63 


2. Whether when the Te- 
ſtator is diſſeiſed of the 
— oy] the Deviſe thall 0 


3. A Deviſe of Lands which 
the Deviſor has not, but 


4. Devite of all Lands he ſhall 


have at the Time of his 
Deceaſe ; Lands — 
after the Will not. 3 

5. ow as to barrel per- 
"64 

6. Deviſe of Lands for Pay - 
ment of Debts, —_ — 
i Lands 1b. 
A Deviſe Coohhakl 


7 Lands after the Purchaſe 
but 


good 


before — 


— 


E 


8. A Deviſe of Lands arti- 
cled for, but before Con- 
veyance, good. Page 65 

9. A mere Poſſibility not de 
viſeable. | ib. 

10. Words in à Will pelüng 


2 Fee - Simple. 66 
11. Words paſſing an Eftate- 
ail. 69 


ta. Of Executory Deviſes, 
Contingent Remainders, 
Croſ Remainders, Sc. 76 
13. Executory Deviſes of 
aſes for Years, and of 

the Limitation of the 
Truſt of a Term. 88 
14. Of incertain Intereſts in 


Lands by Deviſe. 105 
15. Deviſes by Implication. 
109 


16. Where upon a Deviſe of 
Land there ſhall be an 


;- Implied Truſt for Boy 


27; 'Of Deviſes of. —— 
bor Payment of Debts. 11) 
18. Of Deviſes u Con- 
* Limitations Oc. 
126 

9. Of void Dexites 17 a- 

2 "gain Law. 49 
20. Of void Deviſes of Lande 
ay IF incertain Deſcription | 
the Things deviſed. 

21. Of void Deviſes in- 


certain Deſcription o ” 


153 


Deviſee. ' 
22. Of Deviſes void: by A. 
Deviſee's dying in the 
| Life of the Deviſor. 172 


Of - Deviſes of _ Copy- 
* Lands. Page 174 


DWittribution. 


of 25 Diftribujes of In- 
teſtates Eſtate. 419 


Donatio moztis Caula. 


Of a Gift in Conſide ration 
or r becauſe of Death. 179 


Dꝛunkennels. 0 
Whether one that is Drunk 
may make a Teſtament, 
Dumb. 
| See Deaf and Dumb. 
Ecklellattical Perſons, 
1. Teſta ments by Aen. 


cal Perſons. 
2. N of che Profits 
of Corn by them ſown on 


| their Glebe. ih. 


_ Cate in 3 


| What Words in a Will paſs a 
Fee Simple. 66 to 69 


Etkate⸗ Tail. 


I, Words i in a Will creating 
an Eſtate-Tail. 69 to 76 
ä | 2. Eſtate 


IND E X. 


2. Bſtate-Tail by Implica- 
tion. Page 111 


Eſtate foz Life. 


1. Eftate pur auter vie de- 
Vviſeable. | - 9 
2. Words in a Will paſſing an 
Eſtate for Life. 73, Cc. 
Deviſe to the Heir, or to 
one of the Heirs after the 
Death of the Wife, gives 
the Wife an Eſtate for 
Life by Implication ; ali- 
ter if to a Stranger after 
the Wife's Death. 109 to 
111 


3, 


Cftate fo: Term of Years, 


Executory Deviſes of Leaſes 
| for Years, and of the Li- 
mitation of the Truſt of 
a Term. 88 


Evidence. 


1. Where Parol Evidence ſhall 
be admitted to explain 
the Intent of the Teſta- 

tor. 163 

2. Of collateral Evidence to 
explain, confirm or con- 
tradict a Will. 306 


Exkecutoꝛs. 


1. Who may be Executors. 

345 
Of the appointing an Ex- 
cutor, 347 


| 


| 


3. By what Words. Page 349 


ow an Executor ma 
limited and qualified in a 
ſpecial Manner. 550 

xecutor being a Lega- 


4. 


5. 


Ee... 4 6 3535 
6. If the Executor bea Debt - 


or to the Teſtator. 355 
7. If the Executor be a Cre- 
ditor of the Teſtator, 358 
8. What Acts an Executor 
may do before Probate. 


360 
9. Of refuſing the Execu- 
torſhip. —_ 


Io. What Things ſhall come 
to the Executor and be 
Aſſets in his Hands. 378, 


| 399 

11. What ſhall go to the 
Heir and not to the Exe- 
cutor. 381 
12. Where upon the Death 
of one Executor the Sur- 
plus ſhall ſurvive. 396 
13. Whether the Executor 
ſhall have the Surplus of 
the perſonal Eſtate, or be 

a Truſtee for the next of 
Kin. 399 


Cxecutoz de ſon fozk, 


Of an Executor of his own 
Wrong. 441 to 448 


Crecutozy De viſe. 


1. Of Executory Deviſes, 
Croſs Remainders, c. 76 
2. Execu- 


I N D E K 


3. Executory Deviſes of 0 to another, may in that 
Leaſes for Years, Page 88] Behalf make a Teſta- 
| ment. Page 51 
F ear, | } 
| Feme Covert. 
Of Teſtaments made thro' 

Fear. 551 1, Feme Covert cannot make 
| a Will of Lands, eſpeci- 
Fee-Simple. ally to her Husband. 30 


| 2. A Feme ole makes a 
dee Estate in Fee-Dimple, | Teſtament, then marries 
Tenant in Fee-Simple. — dies, the r 
voi ” | 1 = 

Felo de ſe. 3. A Teſtament made du- 
| ring Coverture is void 
A Felo de ſe cannot make a | tho the Wife overlive the 


Teſtament. 50] Husband. 31 
| 4. But not if ſhe confirm 
Felons. the ſame after her Hus- 

| bands's Death. ih. 

1. A Felon cannot make a| 5. Feme Sole makes a Will, 
— Teſtament. | 48 marries and ſurvives her 
2. If indicted only and not | Husband, the Will is good. 
convicted, he may. ib. 'ib, 


3. If be will not anſwer, but] 6, A Feme Covert cannot 
ſuffer Pain fort et dure, make a Will of Goods or 
he may make a Tefta-| Chattels perſonal without 
ment of his Lands. ib. her Husband's Conſent. 
4. Whether a Man appre- ib. 33 
hended for Felony may | 5. Whether the Conſent may 
make a Teſtament before o before the making the 
Conviction or Judgment. Feſtament, or concur or 
ib. follow, 32 

5. By Conviction his Goods | 8. Where and when the 
and Chattels are forfeired. | Husband may revoke ſuch 
49 Conſent. 33 

6. The Teſtament of a Fe- 9, Cannot make a Will of 
lon Convict is void tho' he | Debts or Things in Ac- 
be never executed. ib. tion without his Conſent. 

7. A Felon being Executor ne | 
I | 19, May 


Executor. e 34 
11. A Feme i us- | 
band is baniſhed may | 
make a Will. "on 
12. A Feme Covert Execu- 
trix may, for the Conti- 
nuance of the Executor- 
ſhip, make a Teſtament 
without her Husband's 
Aſſent. 1h. 

13. But it is void as to any 
Goods ſhe has in her own 
*. ht. th. 

he Will of a Feme Co- 
— Executrix reſtrained. 
35 

15. Cannot without Conſent 
make a Will of the Profits 
of Things ſhe hath — 
Executrix. 

16- If a Wife licenſed 
her Husband to make a 
Teſtament, makes more 
Teſtaments than one, the 
Licence ſhall extend to 
the laſt Teſtament. _ 37 
17. Of a Husband bindin 
himſelf to permit bis Wit: 
to make a Teſtament. 2b. 

18. Where a Feme Covert 
has Power to diſpoſe of 
Money, ſhe ma a it by 
Will without we Hus- 
band's Aﬀent, tho" there 
1s no Agreement that ſhe 
ſhall make a Will. th. 


19. May diſpoſe of Money | 


ſaved out 


of ſeparate 
Maintenance. 


38 
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10. May make her N 


Fraud. 


t. Of Teſtaments obtained 
by Fraud. Page 56 
2. Fraud in obraining a Wil 
of a in Eſtate exa- 
minable only in the Eccles» 
ſiaſtical Court. 57, 60 
3. But a Party claimin 
under fuch a Will wal 
have no Aid in e 


4. A Will of Lands may bo 
good at Law as being well 
executed, and yet ill in 
Equity if obtained b- 
Fraud. 3 

5. Whether Fraud in ob- 
taining a Will of Lands be 
examinable in Equity. 59 

6. Will of a real Eſtate not 
to be ſet aſide in Equity 
ſor Fraud, but triable at 
Law. 60 


Heir. 

1. Where upon a Deviſe of 
Lands there ſhall be an 
implied Truſt for the Heir. 

| 113 

2. On a Deviſe in Fee to the 
Heir he ſhall take by De- 
ſcent and not by the Will. 
149 

3. What Things ſhall go to 
the Heir, and not to the 
Executor. 381 


Ideot. 


INDEX 


Aect. 


t. Ideot cannot make a laſt 
Will or Teſtament. Pa. 41 
3. Who is to be deemed an 
Ideot. ib. 
3. A Man of mean Capacity 
may make a Teſtament. 


* 


„ 42 
Yet if he be very ſimple, 

pa no Ideot, he - 
not. | ih. 
5. If an Ideot make a Te- 
ſtament wiſely. 43 
6. An Ideot's Teſtament 
wiſely framed is ſometimes 
good. | ib. 


Amplication. 


1. No Croſs Remainders by 
Implication amongſt three 
or more. 87 
2, Of Deviſes by Implica- 

tion. 109 


| Infants, 


1. An Infant cannot make a 


Will of Lands. 28 
2. Deviſe of Lands by an 
Infant who after attains 
his full Age and dies 
without a new Publication, 
void. 29 
3. A Male Infant of the Age 
of 14, and a Female In- 
fant of the Age of 12 


Years may make a — 


3 


j 


ment of Goods and Chat- 
a Page ib. 
4. What if the laſt Day of 
the Year be not finiſhed. 30 
5. Teſtaments made during 
Minerity approved of by 


- TeRator at his full Age, 
good. | 1b. 
* x Joint T enant. 
A Joint-Tenant cannot make 
a Will of his Part, 54 
Jurisdiction. 

see Courts. 

Laſt Will. 
See Teſtament, Nuncu- 

pative Teſtament, | 
' Legacies, 


1, Definition of a Legacy. 
| 177 
2. Differs from a Donatio 
_ moriis and other 
Gifts. 178 
3. What Things may be de- 
viſed. 184, Oc. 
4. Deſcription of the Lega- 


| 


oh 223 
- 5. Deſcription of the Lege- 
tee. 226 
6. Of lapſed Legacies. 230 
7. Of the Legaree's dying 
in he Lie- time of the 
Tettator. | 234 
8. Of 


4. N D E. X. 


81 Of the Begatees dying![3; 
" —_ the Time appoint-! 
00 for 1 of the 
Ls, *. v9 242 
5 W ere 'a Lie: dhetted 
to be ralſed oοι Q Land, 

ſnall fink into the laheri- 


1 n el 


10. Of ſpecific Legacies, off offſe 
abucng and refun ing, 252 
11, Of 


11 


e Tims of Pay- 4 

ment of a Legac - | 
13 To hom Leg Ties 

be paid. AE Buck Rel 


23. Where Legatees' ſhall 

habe Maintenance and In- 
2 "tereſt, 22% „ 266 
14. Of Gerte De- 
241 "viſees. 4470 Fe od 31 74 


EU 272 
deviſed 
— 1 


Agacy. 

16. Where a 
Mall ek Ga 
a Thing due. 

17. Of ie" beg 

i: over. 171 18 DIO :0 ST% '29 

18. Of Deriſei 6 charitable 

Ves. A wi 57 On 4 29 8 

8081 01 — ad f 5 

C3 Affe. 1010 
„n. Noe 1 


See Ekate dor Lite. | 
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t. A Lunatic cannot make a 


Laſt Win or Teſtament. 
eme 7" Pages 38 
. A Tefament made in 
4 /Time of Furor void, tho“ 
1 eh after iecove? his 

*\ Senſes, 5-1 39 
5 If made in THe: of 84 


1 ood; though the 
5250 e den 


Party 

: natic: S 

„ who- objedts' Infaniey 
kts rove i. 40 
y | 5 Whether it be ſufficient 
tg pibve that the''T'Ha- 
itor was mad beſore the 
making the Will. ib. 
6. Whether he who was ones 


mudꝭ is preſumed to conti- 
ende lh. n gi eg op, 
Witneſſes muſty yield Rra- 


Aeſen elf would ve 4 
(IT IA" pe 41 
8. Whether a > Tefliene 


amade by a Lunatir, he 
: Time of the making it 


bei unknows, hall be 
* . oy 1 * en KJJR \ 7b. 
In 1400 i; 47 18914 on 


18 What it fü. 


Pumonpative Teffameit 


S O17 Yigqy}> 7 WOLR | 


199 11 


1124447 
2. Wh pſo called, /* { \ ih 


5 \Condmonty made in B- 
tyrmis, and therefore Ja- 


I ; 3voured: Wet af [ow 248 
; 4 The Form of Words in 
* „ Teſtemedt. 
| 2vifaquany.s = an 
10 290 ine 
ee e 0111 go Whe 


K k 


; 8. Aſter fix 


INDE X. 


oo The Danger of making | 
: Fyncupative . . 


"Pay 

6. What ſhall be 4 Will i in 
and not a Nuscu- 

- pative Teſtament. ib. 1. 
15 No Nuncupative. Will or 
oO god: exteeding 1180 . U 
that s pot p by 
ree Witneſſes, Ag. 20 


£171 


. , Nimony thereof to be: re- 
cel ted unleſe put into 
-{Writiog wichin fh Days 
er making the d Will 
SHY, 412821 

5 Na us hb thereof) a 
after 1 Daye and Proceſs 
to call in the Widow. or 
nt of King „ 
10. Wills of Soldjets and. 
Sailors excepied. z 
11. :Who tre goed Witneſſes 
1% provo a. Nuncupative 
oem 058: fo omi 122 

* Short Nates. of a Will 


in extremis, which 


fix' Months n 1. 32 04 
1. 


no Meaning without t 


— — 
Mall amount only. to a 
- Nuncupative Wil. ii. 


23; A Nubcupatite wil 


W muſt be proved bye dhe 
Oath of three Witneſſes 
us well as have three Wit 


7 n 3 
14. W en a Nuncupative 
Will for above 301. not 


teduced into Writing with- | 3 2 


- K —— 


in ſix Daꝝs ſhall be valid 
and opedare.. 48 4. Touſt. 
41. 10 112mvriT] ; Page 25 
I'5: New by Nunes tive 
Wil by Tema io Tail of 
Rent out af Lands 0 2 
Charity, vid tho made 
before the Statute + of 
10 Fraudse 2niz2qt *) as 
£? 2 SAT, 2104 "IM dA 
Age. 
32 lg. I's *0 
Old 165 lose don't him 
der the —— 1 


ment.: > A 
2. Hliter its = Mon by x 
treme Age become 
Ge ba 10 th 
3. 7 — who hath ok his 
or canng che, 3 

. Teſtament. ib. 


hy 152 id 8 21 1 5 D 
Jo 9 cha. 5 itt 
1. Toft e a perſona} 
tate e outlawed, in 
"apo Ae is void. 
ough King gire 


back the Goods to the 
Executor. 50 
2. If . For Felony, 


canvot make; aj'Feſtament 
either of Lands or Goods. 


Moste 51 


3. An Outlaw being Execu- 
1 nefles ane the ma- 


tor te nanother, may in 
that Behalf make a Te- 


ſtament. ere; © ih. 
denn zongtg: Para- 


ZN". 


© Paraphernalia, 


The 
* Meaning of 


Derivation ai 
of "the Word. 


Page 383 
2. Of Wale the Wife her 
Faraphernalia. 383 to 38s 91 
; void as a Charge. Ger I ; 


Paiſoners, 
See Captivity, 
1 


1. No Probate of a Nuncu- 
pative Will till after * 


Days. | 
2. Where and bofore . 


the Will muſt be proved. 
| 75 

3. The Force of the 
bate. — 


4. To what Time the Pro- 
bate or Refuſal ſhall re- 


late, 1575 377 
Remainder. 

See ContingentRemainder, 
Croſs. Remainder. 
Executozp Deviſe. 

Republication, 


Of the Republication of a 
Laſt Will or Teſtament. 


338 
Revocation; 
Of the Revocation of a Te- 


ſtament or Laſt Will. 312 | 


' 
| 
| Tn 
a 


4 


P 
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W. 


One havi Power by Will, 
or any _ rti 
a Will unde — 


Seal to 3 Land, Sc. 
a Will not under Sal is 


Sicknels. * 


{ If a Man of verfe@ Mlad 
at the Point & Death may 
make a Teſtament, ' 52 
- What if it be doubted- 
whether he be of certain 
Mind. 72 
Whether one at hs Point 
of Death may make a 
| Teſtament at Motion of 
4. If the Perſon making the 

-> be a ſuſpected Per- 
53 

If he be not a ſuſpected 

V Perſon, and the Teſtator 
had a Mind to make his 
Will. ib, 
6. Whether if a written Will 
be brought to a ſick Per- 
ſon by his Relations, and 
after it is read, he is asked 
whether it ſhall be his 
Will, he anſwers yes, ſhall 
be good. ' 52 .h$ 


Tail, 


25 See Eſtates⸗Tail. 
K k 2 


TNA DO ENA. 


Tenant in Fee-Simple. 
See Eſtate in Fee-Himple. 
Tenant in Tail. 
g8ee Eſtate⸗Tail. 
1. Deviſe by Nuncupative 
Will by Tenant in Tail of 
Rent out of Land to a 
Charity, void, though 
made before the Statute 
of Frauds ' Page 26 
2. Deviſe of Land by Te- 
nant in Tail tu a: Charity, 
good. 27 34 
Tenant foz Life. 
See Eſtate foz Life. 
Tenant fo2 Term oſ Years, 
See Eſtate foz Pears, 
Teſtament. 


See Nuncupative Teſta- 
mont. 


1. The Difference between 
a Laſt Will and a Teſta- 


ment. 1 
2. The Difference between 


a Codicil and a Teſtament. 


3 
3. Definition of a Teſta- 
ment. 


4. —— Of a Laſt Will, 


tb, 
ib. 


5. -------- Of a Codicil. Page 
IIS 10 4 

6. Of written Teftaments. 
f not jad] 1d OC e 

7. Two Witneſſes to a writ- 

ten Will of Chattels only. 

| Ml of Fg, aſs ' » 

8. What ſhall be Proof of 
ſach Will. | 5 

9. When Witnefles to a 
written Teſtament of 
Goods or Chattels not ne- 
ceſſary. ib. 

10. Children of the Reſidua- 
ry Legatee not allowed as 
Witneſſes to prove a Will 
of a perſonal Eſtate. 

11. What ſhall be a Teſta- 
ment in Writing and not 
a Nuncupative Will. 19, 20 

12. Short Notes for a Will 
taken in extremis, which 
carry no Meaning without 
the Interpretation of Wit- 
neſſes, ſhall amount only 
to a Nuncupative Will, 22 


Teſtaments 02 Laſt UWils, 
whereby Lands aud Tene- 
ments are deviſed. 


t. To be in Writing. o 
2. How to be executed. 2b. 
3. The Witneſſes atteſting 
the Will at ſeveral Times, 
ſufficient. th. 


4 Two Witneſſes to the 
Will, and another to the 
Codicil, not a good Will 

10 

5. Will 


as to Lands. 
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5. Will wrote on ſeveral Pa- 
pers when bad. Page 10 
6. Wirnelles ſubſcribe in an- 
other Room. #16. 
7. Of the Teſtator's figning 


f | 11 
8. A Witneſs ſwears that he 
ſubſcribed the Will in the 


fame Room, and at the | 


Teſtator's Requeſt, held 
good, though not ſaid in 
the Teſtator's Preſence. 
597 ih. 
9. A Will of a Truſt of an 
Inheritance as well as of 


the legal Eſtate, muſt be 


executed in the Preſence 
of three Witneſſes. 13 
10. Deviſe of Lands to a 
Charity atteſted but by 
two Witneſſes, void. 15 
11. No Witneſſes neceſſary to 
a Will of Copyhold Lands 
either where the Legal E- 
ſtate is deviſed or only a 
Truſt Eſtate. 
12. Lands deviſeable by Sta- 
tutes. 62, 63 
13. Whether when the Te- 
ſtator is diſſeiſed of the 
Land the Deviſe is void. 


63 

14. Deviſe of Lands which 
the Teſtator has not, but 
afterwards purchaſes, is 
void, ib. 
15. Deviſe of all his Lands 
he ſhall have at the Time 
of his Neath ; Lands pur- 
chaſed after the Will paſs 
not. 15. 


ib. and 16 


16. Aliter as to Chattels 
perſonal. Page 64 
17. Deviſe of Lands for: 
Payment of Debts, after 
purchaſed Lands paſs." ib. 
18. A Deviſe of Copyhold 
Lands after the Purchaſe, 
but hefore the Surrender, 
good, + && 
19. A Deviſe of Lands ar- 
ticled for, but before Con- 
veyance, good, 65 
20. A mere Poſſibility not 
deviſeable. ih. 


Trayfozs. 


1. A Traytor cannot make a 
Teſtament, and why. 47 
2. Teſtament of a Traytor 
void from the Time of 
the Crime committed. ih. 
3. If pardoned may make a 
Teſtament. ih. 
4. A Traytor being Execu- 
tor to another, may in, 
that Behalf make a Te- 
ſtament. SI 


Truſt. 


t. A Will of a Truſt of an 
Inheritance as well as of 
the legal Eſtate, muſt be 
executed in the Preſence 
of three Witnefles, 13 

2. But where a Will of the 
legal Eſtate (as of Copy- 
hold Lands) requires no 
Witneſſes ; a Will of the 

| Truth 


INDE X. 


RY: Page 16 

3. Of the Limitation of the 
Truſt of a Term. $8 
4. Of implied Trufts for the 
Heir. 115 


Ses Teſtament. * 
Huncupative Teſta- 


Aulitneſfes. 


1. Two Witneſſes to a writ- 
ten Will. of Chattels only. 

4 

2. When Witneſſes to a writ- 
ten. Teſtament of Goods 
or Chattels not neceſſary. 5 
3. To a Will of a perſonal 
Eſtate there were 3 Wit- 


neſſes, two of them were 
Children of the Reſidua - 


ry Legatee; they were,. 


not allowed to be Witneſ⸗ 
ſes, and the Will failed 
ſor want of Proof. 7 
4. A Will of Lands, Sc. to 


be ſubſcribed by 3 Wit-| 


neſſes in Teſtator's Pre- 
fence, | 9. 
3. Wirneſſes atteſting at ſe- 
veral Times, ih. 
6. Two Witneſſes to the 


Will and one to the Codi- 
10 


cil not ſufficient. 


7. Witneſſes ſubſcribe in an- 


ih. 


other Room. 


8. Witneſs ſwears that ho 


ſubſcribed the Wilt in the 
— Room, and at Te- 
ſtators Requeſt, | held 
good, though not faid in 
eſtator's Preſence. Pa. 11 
9. A Wilt of as Truſt of 
Lands muſt be fubkribed 
by three Witneſſes as well 
as a Will of the legal E- 
ſtate, 13 
10. But a Will of the Truſt 
of Copyholds good with- 
out any Witneſſes, becauſe 
a Will of the legal Eſtate 
of Copyhold does not re- 
quire any Witneſs, 15, 16 
11. Will of Lands to a Cha- 
rity muſt be atteſted by; 
Witneſſes. | I4 
12. Of Witneſſes to a Nun- 
cupative Will. 
13- Who are good Witneſſes 


to a Nuncuperive 
Will 4 22 
14% A Nuncupative Will 
muſt be proved by the 
Oath of 3 Witneſſes as well 
as have 3 Witneſſes pre- 
ſent at the making. 23 


Pears, | 
See Eſtate foz Term cf 


Pears, | 
Tenant foz Term of 
Mears. 


2k. 
See ms, 
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LIT "HE Scrivener's Guide,. being cbpice and a8 
proved Forms of —— of all Soxta of 
Buſineſs now in Uſe and Practice, in a much bitter 
Method than — yet extant; and uſeſul for all 
8 Keel thoſe. that ptactiſe the Law. 
Nicholas one of the Attotnies of the 
— of Common Pleas. The fifth Edition re- 
viſed, corrected, aud much enlarged, with large Ad - 
ditions, particularly relating to Bankrupey, and the 
whole made. agreeable to the prefent Praclige: — 
| 2 Vols, 8 V. Price bound $461 £1 1 Ss 
3 A. Treatiſe,of Laws, ot a General InrrvduRica | 
5 the Common, Civil, and Caton Law. Id three 
Farts. Fart . The Common Law of Englmd ih- 
ſtrated in great Variety of Maxima, Un alſo the 
Uſe of this Law, with References to Statutes in | 
Caſes, Part. 2. Of the Civil Law, intermied wd 
the Law of Nations, and its Uſe here in Ela 
and @ Parallel hetween the Cini Law and Common 
Law, Part 3. The Canon Law,: and Laws Renleſi. 
aſtical; containiog the Authority and Nigbis f 
Courts Eccleſiaſtical, Trials, a. Ehe whale adapted 
te the Uſe af Students and Prafttifers of the ha, 
Students of che Univerſities, Civilians, Proctorsz r 
clseſiaſtieks, and all young Gentlemen By Giles a. 
cohy Kuchen af the aw Dictionary. Price: bund . 
III. Reports of Caſes ad judged in the Coπ˙ãt a 
King Bench, from the 33d: Yeartof. nab 
to the ninth {nes of King William HE, wich me 
Arguments in ſpeeial Caſes. By NRoßrt Sinnen, las 
of the Inner le, ee *, his So 
2 | . Matthew" 


he wr — 26 $Fox 155. L 


BOOXKS printed for J. Osborn. 


iow Skinner, Chief Juſtice, of Cheſter, with the 
robation. of all the Judges. Price bound 1. 10 s. 
Iv. Precedents in Chancery, being a Collection of 
caſes argued and adjudged in the High Court of 
Chancery, from the Year 1689 to TYSE; Price bound 
1 J. 55. 
V. A Compenidions Library of the : (the 2d 
Edition, with large Additions and Alterttions from” all 
the Ads of Parliaments made ſince the former Neceſ. 
ſary for Perſons of all Degrees and Profeſſions. In 
two Parts. Part I. Containing, 1. The Laws relating 
to Pariſh Offices, 'viz. Church-wardens, Overſeers 
of the Poor, Conſtables, Scavengers, Surveyors of 
the Highways, Sc. 2. The Laws relating to the 
Game. 3. The Laws relating. to Landlords, Tenants; 
Sc. 4 The Laws relating to Jaries. 5. Precedents 
for Veſtry-Clerks, Juſtices Clerks, Sc. 6. A Sum- 
mary of the Laws in Force againſt idle and diforderly 
Perſons, Rogues, Vagrants, Ec: Part II. Contain- 
ing, 1. The Forms of Bonds or Obligations, Con- 
ditions,” Agreements, c. 2. Articles of Appren- 
ticeſhip, for Leaſes, Compoſitions, c. 3. Alten 
ments of Bonds, Judgments, Leaſes, Policies, Ss. 4. 
Awards, Deeds of Bargain and Sale, Bottomree, 
Charter-Party, c. F. Deeds of Compoſition, De- 
claration of Truſts, Defeaſances, Feoffments, Gr. 6. 
Deeds relating to Fines, Leaſes, Mortgages, &c. 5. 
Letters of Attorney, Letters of Licence, &c. 8. Forms 
of Deeds of Copartnerſhip, Deeds relating to Reco- 
veries, Releaſes, Warrants of Attornies, 652. 9. Pre- 
cedents for Laſt Wills and Teſtament z. 10. Promiſ- 
ſory Notes, Bills of Exchange, and Proteſts thereon, 


Protections, Sc. 11. Petitions; re — ſu- 
ing out Commiſſions of Bankruptcy, Ec. Re- 


cognizances of various Kinds. 13. The Manner of” 
recording and inrolling Deeds. 


